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Preface 



This Handbook for Contracting with Nonpublic Schools for Exceptional Individuals is 
intended to serve as a basic guide to effective practices in the use of contracted nonpublic 
school or agency services to provide a free appropriate public education to eligible handi- 
capped children. It is not intended to serve as a legal analysis of all laws and regulations 
which affect contracted special education and related services in California. Except where 
statutes or regulations are referred to or form the basis of any statement, this information 
is merely exemplary and compliance is not mandatory. 

This handbook is also not intended to serve as a sole resource for field professionals in- 
volved in the provision of special education and related services to eligible pupils. Rather, it 
is designed to assist public and nonpublic school or agency professionals in their common 
understanding and effective use of the contract process to appropriately serve pupils and 
their families. 

Public and private professionals working together can be very effective in providing excel- 
lent services to handicapped children. Without this necessary partnership between profes- 
sionals, parents and children are deprived of the cooperation they deserve in their search 
for an appropriate program. 

This handbook is a^o intended to provide guidance on the effective and appropriate use of 
contracted special educati^ . and related services pending the completion of several 
changes in law, regulations, and state policy advisories issued to the field. Therefore, it is 
anticipated that several areas and procedures described in this handbook may be subject to 
change. 

Finally, this handbook is designed by its loose-leaf format to accommodate changes in both 
state and federal laws, regulations, and policies which lequire further clarification to public 
and nonpublic school and agency field professionals. It is hoped that these updates for fur- 
ther clarification can be completed with the same level of public and private sector pan- 
nership and cooperation which made this document possible. 



SHIRLEY A. THORNTON PATRICK CAMPBELL 

Deputy Superintendent Director, Special Education 

for Specialized Programs Division 

ALLAN SIMMONS 
Administrator, Compliance 
Assistance Services 
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Introduction 



Contracting for the provision of special education and related services for exceptional 
pupils in California nonpublic, nonsectarian schools (NPS) and agencies (NPA) is made 
under three basic provisions of law: 

o Eligible pupils are those for whom aii Individualized Education Program (lEP) Team 
determines that there are no other appropriate public school programs available that 
meet the pupils' needs, as specified by the lER 

o Each placement is made through a contract between the local education agency (LEA) 
making the placement and the appropriate NPS or NPA. 

o The nonpublic school or agency must be certified by the State Department of 
Education. 

Since the enactment of the Master Plan for Special Education in 1980 by Senate Bill 
1870 (Rodda), special education and related services provided by nonpublic schools and 
agencies have served an integral role in the full continuum of special education and related 
services available to districts, county offices of education, special education local plan 
areas, and parents. 

Consistent with both federal and state !aws, the role of contracted nonpublic school and 
agency services continues to be one of the options of last resort for the LEAs meeting the 
fedend mandate to provide a free appropriate public education to all eligible exceptional 
pupils in the state. 

When the three basic provisions of law are met in considering a nonpublic school or 
agency placement through the development of the pupil's individualized education 
program (lEP), the contracted services provided by the NPS/NPA are considered a free 
appropriate publicly provided education by the local education agency. 

As ch anges in both public and nonpublic school/agency personnel occur, there is a 
continuing need to provide training and technical assistance for such personnel to ensure 
their conformance to federal, state, and local requirements for the appropriate use of 
contracted special education and related services provided by California state certified 
nonpublic, nonsectarian special education schools and agencies. 

As numerous state requirements have been modified in the appropriate use of contracted 
NPS or NPA services since the original enactment of the Master Plan, it was essential 
that the state provide leadership in providing field technical assistance and a Handbook 
for Contracting with California Nonpublic, Nonsectarian Schools and Agencies to 
Provide Special Education and Related Services to Exceptional Individuals for both 
public and nonpublic school and agency professionals. 
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The purpose of such a handbook would be to provide a procedural guide on how to ap- 
propriately provide contracted special education and related services to exceptional indi- 
viduals with state certified NPS/NPA. 

Furthermore, the objectives for this handbook are: (1) to clarify existing legal require- 
ments concerning the appropriate contracted use of NPS/NPA to serve exceptional pupils 
in California; (2) to clarify provisions regarding the state certification of nonpublic, 
nonsectarian schools and agencies; (3) to clarify provisions relating to state 
reimbursement of the contracted cost of tuition for a nonpublic school or agency placement, 
including, but not necessarily limited to, "extraordinary'' circumstances under which 
placement may be required to include educationally necessary related services. 



The Handbook's Development 

In the spring of 1989, the California Association of Private Specialized Education and 
Services (CAPSES) submitted a proposal to the State Department of Education, Special 
Education Division, to implement the development of the handbook. More specifically, the 
objective of the proposal was as follows: 

Objective: That the Department develop, adopt, and publish a hand- 
book through the efforts of a field working committee composed 
of State Department of Education staff, local districts, county 
offices, and nonpublic school and agency representatives 
throughout the State. 

Collaborative discussions between public and nonpublic school professionals in southern 
California o%er the need for such a handbook had been occurring regularly prior to the 
submission of the project proposal. It w-s proposed that the model of the existing south- 
em California committee of LEAs and nonpublic school representatives, who had already 
begun efforts to develop a handbook, be replicated to include similar working efforts in 
nonhem and central California. 

Since the efforts in southern California had already resulted in a written draft of a pro- 
posed handbook, developed by the Orange County Dcpanment of Education, it was felt 
that planning for such expanded discussions in selected areas where difficulties in 
NPS/NPA contracting are ft^uentiy addressed by the Department would be less cumber- 
some and time consuming to complete. 

It was felt that the handbook must also be brief and easily read, while addressing the di- 
verse issues and questions relating to specific contractual policies and procedures for 
nonpublic schooJ and agency special education services. Therefore, this handbook was de- 
veloped in a three-ring, loose-leaf format with brief descriptions of law oi recommended 
best practice for effective field use. 

Wayne K. Miyamoto, contracted Executive Director for the California Association of 
Private Specialized Education and Services (CAPSES), served as the Project 
Coordinator. As such, he assumed responsibility for co' dinating meetings of the field 
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working committees and writing the proposed handbook, using the input and review of the 
field working committees and editorial guidance provided by the Department. 



Timeline of Project Activities 

Approximately ten full-day meetings with field working committees throughout the state 
were planned, with the expectation that a draft of the proposed handbook could be final- 
ized for publication not later than October, 1989. The following timeline of project activi- 
ties was developed for tlie completion of the handbook: 

April 1-May 31» 1989: Literature review and coordination with state organizations 
concerned with special education programs in California and the appropriate use of 
nonpublic school and agency programs to serve exceptional individuals. 

June 1» 1989: Final selection of members of the project field working committee, with 
southern, central, and northern California representatives or public and nonpublic school 
professionals who are directly involved in nonpublic school or agency contract 
placements. Finalize the contents and scope of the handbook. 

July 1, 1989: Submir first comprehensive written draft of the proposed handbook for 
administrative, program, fiscal, and legal review and input by the Special Education 
Division and other divisions of the California State Department of Education, as neces- 
sary, the State Advisory Commission on Special Education, and interested California 
local educational agencies. 

September 1, 1989: Submit final draft of the proposed handbook to the Special 
Education Division and other divisions of the California State Department of Education, 
as necessary, based on the input received in the prior 60 days. 



Acknowledgments 
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Chapter 1 



Overview of ReCiUirements for Nonpublic, Nonsectarian 
Special Education School and Agency Services 



California nonpublic, nonsectarian special education school and agency services are gov- 
erned by legal requirements of federal and state laws and their implementing regulations. 

The federal implementing regulations for the Education of the Handicapped Act of 1975 
(20 U.S.C, Sections 1400 et seq.) specify requirements for state and local educational 
agencies to ensure the equitable participation of eligible handicapped children enrolled in 
non| ' iic elementary and secondary schools when an eligible handicapped child is: 

ll) Referred and placed in a nonpublic school by a state or local educational agency in 
order to receive a free appropriate public education; and 

(2) Not referred or placed in a nonpublic school by a public education agency. [See 
Appendix B.] 



Implementing regulations for PL 94-142 require that before a public agency refers or 
places a handicapped child in a nonpublic school or facility, it must: 

o Initiate and conduct a meeting to develop an lEP for the pupil as if he or she were 
enrolled in a public school program. 

o Insure that a representative of the nonpublic school attend the IE? meeting. 

o Use other means to ensure the participation of the nonpublic school, which include 
individual or conference telephone calls. 

After a handicapped child enters a nonpublic school, meetings to review and revise the 
child^s individualized education program (lEP) may be initiated and conducted by the pri- 
vate school at the discretion of the public agency. 

If the nonpublic school or agency initiates and conducts the IE? mt^.ting, the local educa- 
tional agency is responsible to ensure that the parents and a representative of the LEA 
attend the meeting. 

Even if a nonpublic school or agency implements the pupil's lEP and has the delegated 
authority to review and revise the lEP, responsibility for the pupil and compliance rests 
with the contracting local educational agency. [34 CFR 300.347 et seq.] 



Federal Requirements Relating to Children Placed 
in Nonpublic Schools by Public Agencies 
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Federal regulations further specify that the state ensure that a child placed in or referred 
to a nonpublic school or facility by a public agency: 

(1) Is provided special education and related services according to an individualized 
education program at no cost to parents at a school or facility which meets the 
standards that apply to state and local education agencies; and 

(2) Has all the rights of a handicapped child who is served by a public agency. [34 
CFR 300.401] 

In order to implement these requirements, the state educational agency is required to: 

(a) Monitor compliance through procedures such as written reports, on-site visits, and 
parent questionnaires; 

(b) Disseminate copies of applicable standards to each nonpublic school and facility to 
which a public agency has referred or placed an exceptional pupil; and 

(c) Provide an opportunity for those nonpublic schools and facilities to participate in 
the development and revision of state standards which apply to them. [34 CFR 
300.402] 

If an eligible pupil has available a free appropriate public education, as outlined by an lEP, 
and the parents choose to place a child in a nonpublic school or facility, the LEA is not re- 
quired to pay for the child's education at the nonpublic school or facility* The LEA may, 
however, make services available to the pupil under procedures outlined in Appendix B. 

Disagreements between a parent and an LEA regarding the availability of an appropriate 
program for the pupil, in addition to the question of financial responsibility, are subject to 
due process procedures outlined in federal and state implementing regulations. 



State Statutory Role of Califomta 
Nonpublic, Nonsectarian School and Agency Services 



Since prior to the implementation of the California Master Plan for Special Education in 
1980, nonpublic special education school and agency service alternatives have served an 
integral role in California's efforts to meet the federal mandate of the Education of the 
Handicapped Act in providing eligible children with a free appropriate public education 
according to their individual needs. 

Through enactment of the Master Plan for Special Education by Senate Bill 1870 (Rodda), 
Chapter 797-1980 Statutes, the role of nonpublic, nonsectarian special education school 
and agency programs serving exceptional pupils in California was specified in several 
provisions of Part 30 of the California Education Code. Some of the major provisions of 
state law relating to the role of NPS services include, but are not necessarily limited to, 
the following: 
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o Legislative intent which specifies that educational programs are coordinated with 
other public and private agencies, including prcschools, child development programs, 
nonpublic nonsectarian schools, regional occupational centers and programs, 
postsecondary and adult programs for individuals with exceptional needs. [Section 
56001 (k) J 

o Requirements for the Superintendent of Public Instruction to promote innovation and 
improvement in the field of special education at public and nonpublic, nonsectarian 
school, district, county, and state levels. [Section 56361(d)] 

o Requirements which specify that each district, special education local plan area 
(SELPA), or county office ensure that a continuum of program options be available to 
meet the needs of exceptional individuals for special education and related services. 
Additionally, other provisions of that Section further specify that "Nonpublic, 
nonsectarian school services pursuant to Section 56365" are included in the continuum 
of program options which must be available to exceptional individuals. [Section 
56361(d)] 

o Legislative intent specifies that the role of the nonpublic, nonsectarian school be 
maintained and continued as an alternative special education service available to 
districts, special education local plan areas, county offices, and parents. [Section 
56366] 

o Requirements which specify that no contract for special education and related services 
provided by nonpublic, nonsectarian school or licensed children's institutions be 
authorized for state reimbursement unless such schools or institutions are cenified by 
the California State Department of Education. [Section 56366(c)] 

Since implementation of the Master Plan, the role of nonpublic special education school 
and agency programs has continued to focus on appropriately meeting the unique needs of 
students for whom there are no other appropriate public school programs available. 
Education Code requirements specify that nonpublic school and agency services must be 
provided under a contract with the district, special education local plan area, or county of- 
fice to provide the appropriate special education facilities or services required by the ex- 
ceptional individuals when no appropriate public education program is available. [Section 
56365(a)] 

Considering the needs of pupils who are enrolled in nonpublic school or agency programs 
to receive a free appropriate public education, several nonpublic school and agency pro- 
grams arc also approved and utilized by other state and local public noneducational agen- 
cies in California. Depending on the location of particular counties or regions in the state, 
several programs are concurrently approved to provide specific noneducational services 
with state and local departments of mental health, social services, probation services, 
health services, and developmental services. 

In recognition of the specialized role of nonpublic school and agency programs in meeting 
the diverse needs of California exceptional individuals, the Legislature enacted later laws 
which further maintained such service options for appropriately serving exceptional pupils. 
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Some of the major legislative efforts include the following laws which specify a role for 
nonpublic special education school and agency services: 

o In 1984, the Interagency Responsibilities for Providing Related Services to 
Handicapped Children Act was enacted into law as Chapter 26.5 of Title 1 of the 
Govemipent Code. Among other provisions, this state law required that the 
Departments of Health Services and Mental Health provide such services as required 
by an Individualized Education Program (lEP) Team either directly or by contracting 
with another public agency, qualified individual, or state certified nonpublic, 
nonsectarian school or agency. [Government Code Sections 7575(c) and 7576] 

o In 1985, the Early Intervention Services Act was enacted to direct the interagency 
coordination of services to handicapped and high risk youth by public and nonpublic 
schools and agencies. This state law also included requirements to maximize services 
by the coordination of existing ear'.y intervention services provided by state and local 
public and nonpublic schools and agencies. [Education Code Section 95002] 

o In 1987, the preschool handicapped early education program was expanded in oider to 
enable California to participate in the federal grant assistance program set forth by 
Tide n of Public Law 99-457 in providing special education programs for children ages 
three through five. Among others, provisions of this state law specify that the 
appropriate setting for these services include a public or nonpublic, nonsectarian 
preschool program. [Education Code Section 56441.4] Later revisions to this '.aw 
clarified funding mechanisms used in contracting appropriate nonpublic preschool 
services. 



Other Requirements Concerning the 
Operations of California Nonpublic Schools 



In addition to those requirements specified by Part 30 of the Education Code (commencing 
with Section 56000), nonpublic, nonsectarian schools which are certified by the State 
Department of Education to provide special education and related services to exceptional 
individuals are also required to comply with the following basic legal requirements for all 
California nonpublic elementary and secondary schools. These prerequisites include: 

• Annual Affidavit Required 

The provisions of Education Code Section 48222 provide for tfie exemption of children 
from attending public schools "who are receiving instruction in a private, full-time day 
school \ y persons capable of teaching." The exemption under this Section are valid only 
after certification by the attendance supervisor of the local public school district that the 
private school has complied with the provisions of Education Code Section 33190, 
which requu-es that the private school owner or principal officer annually file a Private 
School Affidavit (Form R-4). Although the affidavit should not be construed as a 
license, it does verify the pupils' enrollment and allows the private school to receive 
appropriate pupil records from the last school of attendance. 
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The Private School Affidavit (Form R-4) can be obtained from, and is returned to, the 
office of the county superintendent of schools in which the nonpublic school is located. 
The coun y office of education forwards cq)ies of the completed affidavit to the State 
Superintendent of Public Instruction and the local school district in which the nonpublic 
school is specifically located, and that office retains a copy for its records. 

In addition to providing other prescribed information in the affidavit, the person signing 
the document certifies compliance with local ordinances governing health, safety, and 
fire codes. 

The affidavit also specifies the location of pupil attendance records, the courses of study 
offered, and the names and addresses of the owners and administrators of the nonpublic 
school. For additional information about Required Courses of Study for Pupils Enrolled 
in Full-time California Private Day Schools see Appendix H. The nonpublic school's af- 
fidavit must be made available to the parents and guardians of all pupils enrolled in the 
school and to any parent or guardian considering enrollment of their child in a nonpublic 
school. 

Information submitted by all California nonpublic schools are published in a California 
Private School Directory by the State Department of Education. For further information 
about the Private School Directory, inquiries should be directed to the Bureau of 
Publications, State Department of Education. 

• Personnel Employment Requirements for Nonpublic Schools 

The Private School Affidavit also includes a provision that the nonpublic school require 
each employee hired to work in a nonpublic school on or after July 1, 1985, on a regular 
paid full-time or regular paid pan-time basis who will have contact with minor students 
and not possessing a valid state teaching credential to obtain a Criminal Record 
Summary from the Federal Bureau of Investigation and the State Department of Justice 
as a condition of employment. [Education Code Section 44237] 

• Licensure of Nonpublic Preschool Programs 

The State Department of Social Services, Community Care Licensing Division, is re- 
sponsible for the licensure of all private nursery or nonpublic preschools within 
California. Any program for children under four years and nine months of age is desig- 
nated a preschool program and must, therefore, be licensed. Provisions contained in the 
California Code of Regulations (CCR), Title 22, Division 2 contain the regulations for 
the licensure, evaluation, and employee qualifications for such programs. The require- 
ments for appropriately qualified staff for the provision of special education and services 
are in addition to the CCR, Title 22 staff qualifications for preschools. 
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• Nonpublic Extended Day Care 

Extended day care programs must be licensed by the Community Care Licensing 
Division of the State Department of Social Services. Public and nonpublic schools which 
sponsor and staff an extended day care program before and/or after school for school- 
age children are exempt from licensure by the State Department of Social Services 
when all of the children receiving care and supervision are also enrolled as pupils at the 
school. 

• Health and Safety Reporting Requirements 

Section 324.2 of the California Health and Safety Code requires that every private 
school which has children enrolled in first grade shall report by January 15 of each year 
to the Child Health and Disability Prevention (CHDP) Program the following informa- 
tion: 

(a) the total number of children enrolled in first grade; 

(b) the number of children who have had a health screening examination; and 

(c) the number of children who have signed a waiver of the health screening 
examination. 

For further information, inquiries should be directed to the Child Health and Disability 
Prevention (CHDP) program located in the local county Department of Health offices. 

• Transfer of Permanent School Records 

Education Code Section 49068 requires that whenever a pupil transfers from one :5chool 
district to another or to a nonpublic school, or transfers from a nonpublic school to a 
school district within the state, the pupiFs permanent record or copy must be trans- 
ferred by the former district or nonpublic school upon request by the local district or 
nonpublic school in which the pupil is enrolled. 

« Licensure of Residential Components of Certain California Nonpublic Schools 

Certain California nonpublic school programs include residential, nonmedical services. 
In those instances, the residential component of the program is subject to the licensure 
requirements of the Health and Safety Code and administered by the State Department 
of Social Services, Community Care Licensing Division. The Community Care Licensing 
Division is responsible for the licensure and auditing of foster family homes, group 
homes, and residential treatment centers in California. 

For residential programs serving developmentally disabled individuals, the residential 
program is subject to requirements established by vendoring regional centers. 
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Chapter n 



Overview of State Certification Requirements for Nonpublic^ 
Nonsectarian Schools and Agencies 



The purpose of slate certification requirements for nonpublic, nonsectarian special educa- 
^on school and agency programs is established by federal laws and regulations. In short, 
state certification of nonpublic school and agency services is intended to provide assur- 
ance that the program meets minimum state standards which are required of public school 
special education programs, as specified by PL 94-142. 

In addition, state laws require state certification of a nonpublic, nonsectarian school, 
agency, or licensed children's institution in order for the contracting local school district or 
county office to be eligible for state reimbursement. 

State laws also specify that the state certification of nonpublic, nonsectarian schools and 
agencies are subject to rules and regulations issued by the State Board of Education. The 
rules and regulations governing the state certification of nonpublic, nonsectarian schools 
and agencies arc specified in Section 3064 of Tide 5, California Code of Regulations 
(CCR) governing special education programs. 



Procedures for Nonpublic School Certification 

A private school desiring to obtain state certification as a nonpublic, nonsectarian school 
(NPS) must meet specific requirements and file an application with the State 
Superintendent of Public Instruction. An apptication packet is available from the Special 
Education Division of the California State Department of Education. 

The State Department of Education will accept applications throughout the year from in- 
terested applicants. Although the Superintendent may issue a certificate to an applicant 
school or agency for up to five years, NPS programs arc reviewed annually. 

In pursuing state certification as a nonpublic, nonsectarian school, the school should fol- 
low certain suggested activities, which will help ensure that the establishment of the NPS 
program is smooth and timely: 

o Prior to submitting an application for certification, the school owner or director should 
contact the appropriate city or county authorities to determine the applicable 
ordinances involving the business licensing, safety, law enforcement, and property 
use/zoning requirements which affect the operation of a private school. 

o When contemplating the establishment of a private school and applicatioji for 

nonpublic school certification, it is recommended that the owner or director contact the 
local school district, county office of education, or special education local plan area 
(SELPA) to discuss his or her planned program. 
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o The application packet requires specific information about the school, such as a copy of 
the by-laws of the new school as a corporation or evidence of partnership or sole 
ownership, 

o When filing an application for state certification, the applicant must attach a 

nonrefundable application fee in the form of a certified check, money order, or cashier's 
check made payable to the California State Department of Education. The application 
fees are determined by the number of pupils enrolled at each site. 

Also included in the application packet is a Fire Safety Inspection Request (Form STD 
850)» which must be completed by the applicant. The Special Education Division pro- 
cesses all fire clearance inspection requests directly through the State Fire Marshall. The 
State Fire Marshall directs the local fire district to make an on-site inspection of the pri- 
vate school or facility, as needed. 



Required Nonpublic School Operating Policies 

The initial application of a nonpublic school should provide a comprehensive program plan 
for the school as follows: 

o Admission and Discharge Procedures. 

o Instructional Program Description, which includes th? school 'program's mission, in- 
structional goals and objectives, a written course of study designed to provide 
adequate credits for high school graduation, and a written instructional program 
evaluation policy and procedures. 

o Pupil Reports and Records, which include written procedures for reporting pupil 
progress and ensuring the confidentiality of pupil records. 

o School Personnel Policies, which include an administrative organization chan; written 
formal staff evaluation procedures; staff development activities and opponunities; 
personnel job descriptions; a list of all staff with their required licenses and 
credentials; and other personnel policies. 

o Fiscal and Attendance Reports, which include policies and procedures for reporting 
pupil attendance and absences; preparation of the school program's annual operating 
budget; billing and invoicing procedures; and policies for other fiscal reports as may be 
required by other contracting public or private agencies; e.g., annual independent 
audits by certified public accounting firms. 

o School Facility Description, which includes a written description of the school 

facilities, classrooms, and other activity areas; a map of the facility's street location; 
and a map or plot plan of the school's facilities. Policies for health, fire, and building 
safety inspections; seismic safety; and asbestos abatement, when applicable, are 
included. 
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On-Site Certification Reviews 



On-site certification reviews of all nonpublic schools are conducted prior to the initial 
certification. The initial on-site visit for a new nonpublic school is scheduled once all doc- 
umentation required by the application is complete. 

The Special Education Division of the California State Department of Education contracts 
with independent on-site reviewers to coordinate and conduct on-site evaluation of the 
nonpublic school program. Occasionally, local public and nonpublic school personnel will 
be requested to assist in the on-site review because of the unique experiences and train- 
ing that they may possess, which further enhances ihe effectiveness of the review. 

The nonpublic school is always given prior notice before the on-site review visit. The per- 
son serving as the review team chairperson confers with the school administrator prior to 
the on-site review to discuss the procedures and the number of days that may be required 
to complete the review. The chairperson indicates the persons who will participate in the 
on-site review visit. 

State regulations specify that the Superintendent will make a determination on each 
application for NPS certification within 120 days of the receipt of the application. The 
Superintendent will act on applications received by taking one of the following actions: 
[Sec Appendix H, Sample State Notice of Nonpublic School Certification.] 

o "Approved" status generally means that the applicant has met all minimum standards 
for state certification for a period not exceeding five yeai's and usually renewable each 



o "Conditional'* status generally means that the applicant has met all minimum stan- 
dards but with some difficulty, delay, or dispute, which usually requires follow-up on- 
site visits to the program for a period not exceeding a year. 

o "Denied"' status means that the applicant has not been able or willing to meet all 
minimum standards for state certification. At the time of notifying the applicant of this 
action, the Superintendent must also state the reasons for the denial. 

If one of these actions is not taken within 120 days of receipt of the application, the non- 
public school or agency is automatically given conditional certification for a period ending 
on August 31 of the current school year. 



The California State Depanment of Education forwards application materials for the re- 
newal of state certification to all nonpublic school programs each year. As ^^dth submitting 
an initial application for NPS state certification, application fees are required to be in- 
cluded with the application. 




year. 



Renewal of Nonpublic School Certification 
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Suspension and Revocation of Nonpublic School Certification 

The Superintendent of Public Instruction may also suspend or revoke NPS certification for 
the following reasons: 

o Committing, aiding, abetting, or permitting the violation of any applicable state or fed- 
eral rules and regulations of the Superintendent or the State Board of Education. 

o Falsification or intentional misrepresentation of any elements of the application, pupil 
records, or programs presented for state certification purposes. 

o Conduct in tiie operation of maintenance of tiie NPS which is harmful to the health, 
welfare, or safety of any student. 

o Breach of contract when the NPS fails to comply with any component(s) agreed to in 
the contract between the nonpublic school and local district or county office. 

0 Failure to notify the Department of Education of changes in crcdcntialcd staff, owner- 
ship, management, and/or control of the NPS; major modification or relocation of facili- 
ties; or significant modification of the program presented for state certification. 

o Failure to implement recommendations and compliance requirements subsequent to 
program reviews. 

o Failure to provide appropriate services, supplies, equipment, or facilities for a pupil, as 
required and agreed in the individualized education program. 

o Failure to notify the Superintendent within ten days of any revocation of any license or 
permit, such as residential care license, business license, or facility use permit. 

Within 20 woricdays following the nonpublic schooKs receipt of the notice of certification 
denial, revocation, or suspension, the nonpublic school may file a written petition, which 
may include a writiten argument ai;d/or request to present an oral argument. 

Within 30 workdays of the receipt of the written petition, the Superintendent or designee 
must review the decision and the applicant's petition in order to render a written reasoned 
decision, which shall be the final adminisn^ative decision. The designee of the 
Superintendent shall be impartial, unbiased, and shall not have participated in the 
Deparmient's decision to revoke or suspend the nonpublic school certification. 

Any public education agency which contracts with tiie certified nonpublic school may re- 
quest the Superintendent to review the status of the NPS. Such requests must be in 
writing and a copy sent to the nonpublic school. 
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Procedures for Nonpublic Agency Certification 

Procedures for the state certification of nonpublic, nonsectarian agencies are similar to 
those for nonpublic schools except that these providers do not provide a full school day of 
curricular services. Rather, nonpublic agencies arc individuals, agencies, institutions, or 
organizations that provide related services authorized by the federal law and designated 
instruction and services authorized under California laws to exceptional pupils. These 
services include, but are not necessarily limited to, occupational therapy; language, 
speech, and hearing development and remediation; adapted physical education; physical 
and occupational therapy; counseling and guidance services, and others specified in the 
CCR, Title 5, Section 3051 et seq. 

Since the majority of state certified NPA programs are individuals providing such services 
on public school sites, on-site facility inspections are limited to those nonpublic agencies 
or institutions v/hich provide designated instruction and related services in free-standing 
private facilities. 

For those desiring certification as a nonpublic agency, an application must be completed 
and a copy of the individual's applicable credentials or licenses for providing services 
through the proposed nonpublic agency must be attached. 

While nonpublic schools arc certified to provide for a full day of instruction, which includes 
special education and related services for exceptional students, a nonpublic agency is 
certified to provide specific services that may not be composed of a full school day of in- 
struction needed by pupils. 

Wl.tn all required application materials and supporting documentation are complete* the 
Superintendent or designee issues one of the three previously described actions on the 
application. [See Appendix I, Sample State Notice of Nonpublic, Nonsectarian Agency 
Certification Status.] 
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Chapter HI 



Provisions for Contracting with Nonpublic^ 
Nonsectarian Schools and Agencies 



The principal statutory authority governing contracted services between California local 
educational agencies and nonpublic, nonsectarian special education schools and agencies 
is found in the provisions of Education Code Sections S636S and S6366. Some of the major 
requirements affecting LEAs contracting with nonpublic, nonsectarian special education 
schools and agencies that are found in these provisions follow: 

o Included with the contract should be the authorization, through state certlHcadon, for 
LEAs to use contracted nonpublic, .nonsectarian school or agency services when no 
appropriate public education program is available to meet the individual needs of ex- 
ceptional pupils enrolled by the local educational agency. 

o Eligibility requirements for LEAs to receive state reimbursement for special education 
and related services provided to exceptional students through the NPS/NPA contract. 

o Requirements that local educational agencies pay to the nonpublic school, in accor- 
dance with the contract, the full amount of the tuition for exceptional pupils enrolled in 
programs provided by nonpublic, nonsectarian schools and agencies through the con- 
tract. 

o Requirements that no contract for special education and related services provided by 
nonpublic schools or licensed children's institutions (LCI) will be authorized unless 
the school or institution has been certified as meeting those standards related to the 
required special educatioil services and facilities for exceptional pupils in the public 
schools. 

o Procedures and timelines for mediating contract negotiation disputes with either the 
county superintendent or State Superintendent of Public Instruction. 

o Procedures and timelines for local education agencies to make timely payments to 
nonpublic, nonsectarian schools and agencies that have been contracted for services. 

o Authorization for a state waiver of NPS/NPA certification or contract requirements 
governing nonpublic, nonsectarian schools and agencies under unique and 
extraordinary circumstances. 

Additional guidance is also provided under the provisions of Section 3066 of Tide S, 
California Code of Regulations (CCR), Governing Special Education Programs, relating to 
Determining Appropriate Nonpublic School or Nonpublic Agency Services, 
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Contracting for Appropriate Services 



It should be noted that both federal and state laws governing special education programs 
provided to eligible students allow for contracting with state certified nonpublic school and 
agency programs. California statutes further require that school districts, county offices of 
education, and special education local plan areas make every effort to appropriately serve 
such children in public school programs before making such placements in a state certified 
nonpublic, nonsectarian school or agency. An Individualized -Education Plan (IE?) Team 
may, however, determine that there are no other appropriate public education programs 
available to meet the pupirs needs. If the child*s parcnts-or guardians are in agreement, 
the responsible LEA must then make placement in a state certified nonpublic, nonsectar* 
ian school or agency which is appropriate to the pupil's needs and is able to implement 
the pupirs lEP, which authorizes the NPS or NPA contrict services. 

Consistent with state law and regulations, the contract must include, but is not necessar* 
ily limited to, the following requirements: 

o General provisions relating to contract modifications, waivers, contract disputes, sub- 
contracts and assignments, independent contractor status, conflicts of interest, contract 
termination procedures, procedures for the inspection of records and audits, compliance 
with applicable state and federal laws and regulations, attendance accounting and 
record-keeping, and other progress reporting requirements. 

o Contract payment provisions and schedules. 

o Indemnification and reasonable insurance requirements. 

o Procedures and fiscal responsibilities for reporting attendance and excused or unex* 
cused absences. 

In many cases, an NPS or NPA may be providing special education and services to sev- 
eral pupils, through a contract with an LEA, who are referred and placed in the NPS or 
NPA program throughout the school year. In those instances, it is recommended that a 
Master Contract Agreement, which includes all of the above provisions, be established 
between ihc NPS or NPA and the local educational agency. 

Once the Master Contract Agreement establishes the general terms and provisions be- 
tween the LEA and the NPS or NPA, the contract placement process can be streamlined 
to focus largely on the services needed, their frequency and duration, and the specific 
costs of such services, which is contained in an Individual Services Contract for each 
pupil. The Individual Services Contract enables the LEA and NPS or NPA to make appro- 
priate placement in a timely manner and with a minimum of administrative burden. 
Suggested samples of the Master Contract and Individual Services Contract are provided 
in Appendixes C and D, respectively. 

Chapter IV provides further information about the development of the NPS or NPA 
Master Contract and Individual Services Contract 
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Placing Children in Special Facilities 

The state laws governing licensed children's institutions (LQs) when a special education 
student is placed by a court, a regional center for the developmcntally disabled, or public 
agency other than an education agency are found in Article 5 of Part 30 of the Education 
Code beginning with Secdon S61SS. LOs are denned as being a residendal facility which 
is licensed by the state or other designated agency to provide nonmedical care to children 
and include the following: 

o Group homes which serve six or more children are defined by Section 80001(a) of Tide 
22 of the California Code of Regulations (CCR). 

o Foster family homes which serve not more than six foster children, including excep- 
tional pupils, and include small family homes defined by subdivision (a) of Section 
1502 of the Health and Safety Code. 

In Section 56157 of the Education Code are more specific provisions relating to procedures 
for a nonpublic, nonsectarian school placement when the exceptional pupil resides in a li- 
censed children's institution in which the NPS is also located 

While Education Code Section 56157 addresses more specifically the added circum- 
stances or procedures which LEAs must follow in the determination of the LQ/nonpublic 
school program being appropriate for each eligible pupil. Sections 56365 and 56366 remain 
the controlling statutory provisions for such placements' applicable contract negotiation 
procedures. 

In some instances, certain eligible children may require the provision of special education 
in conjunction with treatment received in a hospital or other health facility. Assuming that 
the child cannot leave the hospital grounds, there are two ways that the pupil can receive 
appropriate educational services: 

o Under Education Code Section 56157, the LEA in which the hospital or medical facility 
is located is responsible for providing the instruction. 

o Under Education Code Section 56168, if the hospital or medical facility also operates a 
nonpublic school program, the local education agency in which the parent of the pupil 
resides may determine, through the lEP process, that the NPS program is appropriate. 
If this occurs, the district of residence contracts with the nonpublic school program and 
remains fiscally responsible for the pupil. 

If the former option is followed, it is the district in which the hospital or medical facility is 
located that is fiscally responsible for the pupil. In no event is placement in a hospital 
considered an educationally necessary placement, as defined by the federal requirements 
of 34 CFR 300.302. 

Specific provisions for contracting mih private, nonprofit preschools or child development 
centers to provide special education and related services to infant and preschool age ex- 
ceptional individuals are contained in Education Code Section 56431. The Superintendent 
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of Public Instruction is required to develop procedures and criteria for districts, SELPAs, 
and county offices of education to use in contracting for the provision of such services. 

When local education agencies contract with a state certified nonpublic school or agency 
program to provide a free appropriate public education to eligible students, the nonpublic 
school or agency program is considercid, in many respects, an extension of the public 
schools. Students who arc placed through a contract with a local educational agency are 
"deemed students enrolled in public schools" [Education Code Section 56366] and re- 
ceive state average daily attendance (a.d.a.) credits, which are included in the LEA's 
state reimbursement for the NPS or NPA contract placement costs. 

Throughout the nonpublic school placement, these students are entitled to the same rights 
and procedural safeguards as are provided to those pupils whose lEPs are implemented in 
a public school program. 

Establishing Special Education Eligibility and Placement 

Given the identification of pupils' eligibility for special education, public schools must en- 
sure that appropriate modifications have been made to the regular educational program 
before considering students for referral and assessment to detennine their exceptional 
needs. The local district in which a student resides is responsible for conducting assess- 
ments on all students referred as potentially in need of special education and related 
services. 

At any time, a pupil's parents or guardians or teacher may refer a child suspected of hav- 
ing a handicapping condition for assessment of eligibility for special education and related 
services. Once the referral to special education is made and the parents' consent is re- 
ceived, the local educational agency begins the assessment process. 

The child is assessed in all areas related to the suspected disability. The severity and 
complexity of the handicapping condition is determined by a multidisciplinary team of pro- 
fessionals, which may include: 

o Language and speech specialist 

o Special education teacher 

o School nurse 

o School psychologist 

o Adapted physical education specialists 

o Audiologists 

o Other professionals, as appropriate 

The assessment is required to be completed within 50 days of receiving the parents' con- 
sent. The parents may submit any recent evaluations done by qualified professionals. 

The child's school history is examined to determine past educational progress, the steps 
taken to help the child in areas of difficulty, and the results of such assistance. The 
interaction between the teacher and classmates with the child is also studied. Cultural 
and language differences which affect school performance may also be considered. 



5/90 



Determining Appropriate Options 

When the assessment and related reports have been completed, the parents arc given 
written notice of an lEP Team conference to discuss the results of the assessment, ♦he 
educational recommendations, and the reasons for these recommendations. 

Upon reviewing the assessment results, the lEP Team will make final determination of 
the student^s eligibility for special education and make recommendations for the appro- 
priate placement of the student. The lEP Team may rcconmiend placement in one of the 
service options contained in the continuum of special education program options autho- 
rized by law. These may include, but are not necessarily limited to: 

o Continued Regular Education Placement 

o Designated Instruction and Services (DIS) 

o Resource Specialist Program (RSP) 

o Special Day Class or Center (SCC) 

o Nonpublic, Nonsectarian School or Agency (NPS/NPA) 

o State Special Schools 

California statutes and regulations require that school districts, county offices of educa- 
tion, and special education local plan areas make every effort to appropriately serve such 
children in public school programs before making placement in a state certified nonpublic, 
nonsectarian school or agency to receive special education and related services. 

When there is documen )le evidence that other public school options have been consid- 
ered and determined to t inappropriate, a state certified NPS or NPA located in the state 
must be considered before those located outside the state. Programs located outside the 
state may also be certified by the California State Department of Education to serve eli- 
gible pupils. 

Reviewing Appropriate NPS or NPA Program Options 

When a pupil's need for a nonpublic school or agency placement is reviewed, the lEP 
goals and objectives for special education and related services are used as a primary 
reference guide in considering one or more comparably appropriate NPS or NPA 
placement options. Only state certified nonpublic, nonsectarian school and agency 
programs which meet minimum state standards can be considered. 

The availability of appropriately credentialed, licensed or other qualified personnel to pro- 
vide the appropriate special education instruction and related services must be assured. 
The availability of specific related services required by the student— e.g., vocational 
education and training — is also to be considered. 

When a district places preschool age pupils in NPS settings because it docs not have 
appropriate programs, it is important to consider ways of creating a mainstreamcd or 



ERIC 



5/90 



III-5 



^ J 



integrated program to the extent possible for the individuals involved. Special education 
services may be provided in the following settings: 

o Regular public or private nonsectarian preschool programs 

o Child development center or family day care home 

o The child's regular environment, which may include the home 

o Special site where preschool programs for both handicapped and nonhandicapped 

children are located close to each other 
o Special education preschool program v ith nonhandicapped children 
o Public school setting which provides an age-appropriate environment, materials, and 

services. 

Assuming that two or more comparable NPS or NPA programs with equally appropriate 
placement options are being considered, the location of the program closest to home and 
its ability to provide opportunities of interaction with nonhandicapped students must also 
be considered. The less costly of comparably appropriate nonpublic school or agency 
options is also considered when determining the final placement of a child in an NPS or 
NPA program. 

It is also imponant that the appropriate nonpublic school or agency program employs 
agency policies and procedures which ensure nondiscrimination of all exceptional individ- 
uals served. Such policies and procedures include, but are not necessarily limited to, the 
referral, admission, and discharge procedures of exceptional pupils served. 

Chart A is provided to outline the major steps involved in an LEA's consideration of NPS 
or NPA options leading to placement. 



Involving Parents in the Process 

Throughout the lEP development process, parents serve an essential role in reviewing 
and determining an appropriate nonpublic school or agency program option. Besides their 
agreement with the lEP Team's determination of what is appropriate, the parents must be 
able to work with the staff of the appropriate NPS or NPA program once their child is en- 
rolled. 

As members of the lEP Team, parents should be consulted early in the process of review- 
ing appropriate NPS or NPA program options. They should be encouraged to meet with 
the appropriate nonpublic school or agency staff and visit the facilities before the actual 
placement decisions are made. 
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Chart A 
NPS/Agency Placement Process 



lEP Team detennines that 
student is eligible for Special 
Education services. 



Distria program NOT available. 



LEA seeks state-certified NPS 
alternatives. 



LEA and parent select NPS. 



LEA reconvenes EBP meeting 
with NPS representative to 
verify/determine appropriate 
placement 



Student placed in NPS. 



LEA/NPS negotiate contract. 
(Renewal contracts are to be 
renegotiated prior to June 30.) 



LEA Board reviews contract. 



Connect approved by LEA 
Board. 



LEA sends copy of contract to 
county superintendent to estab* 
lish accounting procedures to 
authorize payments. 



LEA monitors contract/IEP 
implementation and pupil 
progress. 



LEA pays NPS on receipt of 
invoice and attendance records 
(within 45 days). 



Ajinual lEP review of NPS 
participation. 



4 



Placement in district program. 



Placement in public program 
OUT of district 



Expanded DEP team to include 
MH for SED students being 
considered for residential place- 
ment 



Parent/NPS Orientation 

• Residence change 

• Attendance reports 

• Invoice payments 

• Progress reporting 



LEA reports to SDE/SPI initial 
placement costs exceeding 
$20,000. 



SDE approves placement (if not 
denied within 10 days, it is 
automatically approved). 



State Department recommends 
alternatives. 



Legend 

CCR— California 
Code of Regulations 

LEA— Local education 
agency 

lEP— Individualized 
educational program 

NPS— Nonpublic 
school 

SDE/SPI— State 
Department of 
EducatiOT/Superin- 
tendent of Public 
Instruction 

SED— Seriously 
emotionally dis- 
turbed 



Appeal and Due Process 
Procedures 

1. When there is a 
disagreement relative 
to the i^ropriate* 
ness of the education 
program and serv* 
ices, the mediation 
and hearing process 
is used. 

2. Complaints are filed 
when there is an 
alleged violation of 
law or regulation. 



Student returns to public school 
program. 
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Parents should also be encouraged to participate in discussions about their child's ex- 
tracurricular interests and abilities, which could be met through certain nonpublic school or 
agency placement options. 

The final decision for the appropriate placement of exceptional students rests with the lEP 
Team. Appropriate placement decisions are made once the lEP goals and objectives are 
specifically written and agreed to by the parents or guardians, based on their child's indi- 
vidual needs. It is the LEA's responsibility to determine administratively the specific site 
location for services once the lEP Team has determined the need for NPS or NPA place- 
ment. In addition, the lEP Team and LEA must consider the distance of the pupil's 
classroom or school assignment from the child's home or the public school he or she 
would normally attend if it were determined that the child was ineligible for special educa- 
tion. 

In order to avoid difficulties in the timely implementation of the child's lEP, the lEP Team 
and LEA should consider the space availability of the appropriate nonpublic school or 
agency program and acceptance from the NPS or NPA for enrollment when finalizing the 
placement. 

As with preplacement considerations, parents serve an essential role in ensuring a 
smooth and timely placement of their child in an appropriate nonpublic school or agency 
program. Therefore, it is essential that the parents agree to the operating policies and 
procedures employed by a prospective nonpublic school or agency program. In some 
cases, NPS or NPA programs require a minimum amount of parent or family counseling to 
be provided in conjunction with the special education and related services they provide. 
Some nonpublic schools or agencies may offer opportunities for parents to participate in 
family support group meetings, effective parenting classes, or other opportunities which 
may be optional and yet helpful in meeting the parents' needs. 

LEAs that are contracting for services should ensure that all NPS service charges directly 
or indirectly involved in a pupil's lEP placement in the program are known prior to their 
negotiating the final contract. If there is disagreement between the parents and the non- 
public school program, the local education agency is responsible for exploring other ap- 
propriate program options on behalf of the parents. 

Parents also need to be informed about their obligation to inform both the contracted non- 
public school or agency and the contracting school district, county ofHce of education, or 
special education local plan area if they change residences during the school year or term 
of placement. 

When parents have a complaint about either the nonpublic school or agency program or 
the local education agency's compliance with the law, the parents should be encouraged 
to resolve their concerns with both the NPS or NPA and the local educational agency. If 
resolution cannot be reached, the parent may submit a formal complaint to the State 
Department of Education for mediation and resolution. Similarly, when either a nonpublic 
school or agency program or a local educational agency has concerns with a parent(s) of 
an exceptional pupil« the parent should be consulted and resolution sought amicably. 
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Involving the NPS/NPA Early in the Process 

The role of the nonpublic schooKs or agency's professionals in determining an exceptional 
pupiVs appropriate placement depends on their role in the initial referral and assessment 
process for dctermjiing the child's eligibility for special education. When the MPS or NPA 
has been directly involved in a child's prior placement or in conducting specific evaluations 
which had been considered by IE? Team, the nonpublic school or agency will have 
often gathered significant amouucs of data about a child's needs which should be 
considered in determining an appropriate placement 

If a nonpublic school or agency program is being considered without its prior involvement, 
a representajdve of the NFS or NPA should be consulted to confirm the school's or 
agency's ability to provide the services identified in the pupil's lEP and to meet the needs 
of the pupil* 

The nonpublic school or agency program can provide substantial information regarding the 
NPS or NPA program to assist a local educational agency and the lEP Team to determine 
the appropriate placement for a specific pupil. However, it is the LEA's responsibility to 
detc'iTnine the acmal placement that is appropriate to each exco^ptional pupil's needs. 

federal requirements arc clear in tfiat before a local educational agency refers or places a 
child in a nonpublic school, it must initiate and conduct an lEP meeting and ensure partici- 
pation of the appropriate NPS or NPA. This includes individual and conference telephone 
calls if necessary. These requirements also state that, once a pupil is placed in an NPS or 
NPA, "meetings to review and revise the child's Individualized Education Program may 
be initiated and conducted" by the nonpublic school at the discretion of the local educa- 
tional agency. [34 CFR 300*347] 



Examining Special Circumstances of NPS/NPA Placement 
Other Public Agency Involvement 

In 1984 the Interagency Responsibilities for Providing Related Services to Handicapped 
Children Act was enacted with the passage of Assembly Bill 3632 and amended the fol- 
lowing year by Assembly Bill 882; the provisions of the bills appear in Section 26.5 of 
Tide 1 of the Government Code. These provisions include requirements that the 
Departments of Mental Health and Health Services provide related services, as required 
by an "expanded lEP Team," either directly or by contracting with another public agency, 
qualified individual, or a state certified nonpublic nonsectarian school or agency. 
[Government Code Sections 7575(c) and 7576] Final regulations to implement Section 
26.5 of the Government Code are pending issuance by the affected state agencies. 

Dual Enrollment in Public and Nonpublic School Programs 

When an exceptional pupil who is placed in an NPS or NPA program has made sufficient 
progress to the point where it is believed that his or her return to a public school program 
should be planned, concurrent dual enrollment in a public and NPS or NPA program is 
often an effective way to transition students into the public program. The necessary con- 
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tracts related to dual enrollment are negotiated between the LEA and the nonpublic 
school or agency, as necessary. 

Unilateral NPS/NPA Placements by Parents 

Federal requirements specify that, "If a handicapped child has available a free appropriate 
public education and the parent chooses to place the child in a private school or facility, 
the public agency is not required by this part to pay for the child's education at the non- 
public school or agency " [34 CFR 300.403] Such placement decisions made solely by a 
parent without first consulting with the LEA are considered "unilateral placements." 

Federal requirements also specify that disagreements between a parent and a public 
agency regarding the availability of a program appropriate for the child and the question of 
financial responsibility are subject to due process procedural safeguards established by 
federal and state laws and regulations. 

Parents' Change of Residence 

The parents are responsible for providing notice of a change in residence to both the 
former and new public school district and the contracted nonpublic school or agency cur- 
rentiy implementing the student's lEP. Failure on the part of the parents to provide timely 
notice of a change in residence may result in the parents' being held responsible for the 
contract costs of their child's placement. 

The contracted nonpublic school or agency is also required, on receiving such notice from 
the parents, to immediately notify the superintendent of the public educational agencies in 
both the former and new local district in which the parents' residence is located. 

The former local educational agency is required to notify the new LEA of the exceptional 
pupil's change of residence and the pupil's lEP and other related school records, including 
the contract for services currentiy provided by the nonpublic school or agency. Within 15 
days of receiving this information, the receiving LEA must complete its review of the 
pupil's lEP and the NPS or NPA contract in meeting the pupil's needs. 

The new public school agency may make an interim placement if it believes it has a com- 
parable public school program that it believes can meet the pupil's needs for services, as 
identified by his or her lEP; or the public school agency may allow the pupil to remain at 
the nonpublic school or agency during the time necessary to complete the review of the 
pupil's individualized education program. [Section 3067, CCR Title 5 Regulations] 

Waivers That Apply to Services 

There are two types of waivers which apply to services provided by state certified non- 
public, nonsectarian schools and agencies. One relates to the waiver of requirements 
pertaining to the appropriate use of substitute teachers. As outiined by Section 56061 of 
the Education Code, an NPS or NPA must submit an application to the State Department 
of Education for the Superintendent's approval when their services need to be extended 
beyond the 20 cumulative school day limit. 
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The other waiver relates to the authority of the State Superintendent of Public Instruction 
to waive one or more of tlie requirements governing nonpublic, nonsectarian school and 
agency services, as described by Section 56366.1 of the Education Code, through a peti- 
tion filed by a district, special education local plan area, county office of education, non- 
public nonsectarian school or agency, or licensed children's institution. 

This petition is completed by the local educational agency or nonpublic school or agency 
with reasons stated for the request. The petition must include sufficient documentation to 
demonstrate that (1) the waiver is necessary or beneficial to the content and implemen- 
tation of the pupil's lEP (2) the waiver does not abrogate any rights prdvided to excep- 
tional individuals and their parents or guardians under state and federal law; and (3) does 
not hinder tiie compliance of tiie district, special education local plan area, or county office 
of education. [Education Code Section 56366.1] A sample of the Justification to 
Accompany Request for Waiver of Nonpublic Schools/Agencies Certification 
Requirements is found in Appendix J. 

Expulsion Procedures 

Based on federal coun decisions and related legal advisories issued by the State 
Department of Education, a special education pupil cannot be expelled for misconduct 
without determining whether the behavior is a manifestation of the pupiKs disability or the 
result of an inappropriate placement. This determination can be made only by the pupil's 
IBP Team. 
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Chapter IV 



Nonpublic School/Agency Contract Procedures 



In addition to those program provisions outlined in Education Code Sections 56365 
through 56366.5, the basic requirements for contracting with a nonpublic school or agency 
to provide special education and related services for exceptional pupils are specified in 
Section 56366 and include, but are not necessarily limited to: 

o General provisions relating to contract modifications, waivers, disputes, subcontracts 
and assignments, independent contractor status, conflicts of interest, contract 
termination, inspection of records and audits, compliance with applicable state and 
federal laws and regulations, attendance accounting and recordkeeping, and other 
reporting requirements. 

o Contract payment provisions and schedules. 

o Indemnification and reasonable insurance requirements. 

o Procedures and fiscal responsibilities for attendance accounting and reporting and 
verifying unexcused absences. 

o Contract term being comr^iensurate with the length of time for which nonpublic 
services are specified in the pupil's lEP. 

o Changes made in Ac contracted educational instruction, services, or placement on the 
basis of revisions in the pupil's lEP. 

Often, an LEA may place several pupils in a nonpublic school or agency throughout the 
year. In those instances, it is recommended that a Master Contract Agreement with the 
nonpublic school or agency be executed to ensure that all general provisions for the 
placement of pupils are established between the contracting LEA and the nonp' blic 
school or agemy. The LEA should also include with the Master Contract a copy of the 
status of the NPS/NPA*s current state certification. 

Once the general terms and provisions of the contracted placement for all pupils referred 
and placed by die LEA in the NPS or NPA are established, an Individual Services 
Contract is executed to specify the special education instruction and related services 
which must be provided to each pupil, as outiined by his or her written individualized edu- 
cation program (lEP). 

Chan B is an outiine of the specific components involved in the development of a contract 
between a local education agency and a state certified nonpublic, Jionsectarian school or 
agency to provide special education and related services to exceptional individuals who 
are referred and placed by an LEA. Suggested samples of the Master Contract and 
Individual Services Contract arc provided in Appendixes C and D, respectively. 



5/90 IV- 1 

3G 



Chart B 

Sample NPS/Agency Contracting Procedures 



Distria detennines need for NPS/Agency. 



Master Noqxibiic Sdxml/Agency Contracts 



District verifies Alt NPS/Agen^ is ceitified 
by the State Depaitment of Education. 

1. Askforacopyoftbeceitification. 

or 

2. Confinn the cenification with the State 
Department of Eduotfion. Special 
Education Divisioa 



T 



District p tng rain •^TlFHlUlr^p r nfyptit tf? 

oomnct 
h Mister CoDtnct; and 
Z Iixlividual Service Comnct negotiated 

for each student 
(Modd Comracts for distiict use are provided 
on lequest fiom the State DqNutmem of 
Education* Special Education Division.) 



T 



Local board approval 



Contract is forwarded u> tibe county ofiBce* 
L Special Education Unit Review 
a* VeiificationofceitificatioD 

b. Verification of local board if^pioval 
Z SchodRnandalSeivioesDid)ursements 

a. Establish a distria file, 
b* Receive district warrants* 

c. Return approved warrants to district 



T 



Master Contract Renewal 

L Master Contracts are to be ruiegodated 

prior to June 30 of each year for the new 

year (CCR 3066(a)). 



'niition 

Dualenndlment 
Individual counseling 
Group counseling 
IVanqxntation 



lulyl Aug. StpL Oct Nov. 



be JmL Vtb. Apt. M$y Jml 



Agency certification expires each June 30th. 



SdKxfl certified maximum five years. 

Noqxiblic is a tpedBc turn referring to private 
sdiools and agendes that are state certified to provide 
services to special education students. 
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Review of Placement Costs 



Education Code Section 56342 requires that, "Prior to recommending a new placement in 
a nonpublic, nonscctarian school, the individualized education program team shall submit 
the proposed recommendation to the local governing board of the disnict, special educa- 
tion local plan area, or county office for its review and recommendation regarding the cost 
of such placement/* 

The local board must complete its review and make recommendations regarding the pro* 
posed NPS or NPA placement costs, if any, at its next regular meeting. Parents or their 
representative are entided to appear before the board and submit any written and oral 
evidence regarding the need for nonpublic school placement for their child. Any recommen- 
dations of the board must also be considered at an lEP Team meeting to be held within 
five days following the board's review. 

A 50-day total timeline is allowed to complete the development of a pupil's individualized 
education program, which includes assessments for special education eligibility and 
placement. The time limit for development of the lEP may be waived for a period not to 
exceed an additional 15 days to permit the local board to meet its review and recommen- 
dation requirements. 

Contract Disputes, Mediation, and Timeline 

Requirements and procedures for resolving nonpublic school and agency contract disputes, 
mediation, and the timeline for resolution are contained in Education Code Section 
56366(b). This section requires that if a pupil is enrolled before the NPS or NPA reach 
agreement on a contract with a district, special education local plan area, or county office, 
the public education agency is required to issue a warrant for an amount equal to the num- 
ber of creditable days of anendance at the per diem rate agreed to prior to the enrollment 
of the pupil. This provision is allowed for 90 days during which time the contract shall be 
consummated. 

If after 60 days the contract has not been finalized, either party may appeal to either the 
county superintendent to negotiate the contract if the county is not participating in thf- lo- 
cal plan involved in the NPS/NPA dispute; otherwise, to the State Superintendent, to ne- 
gotiate the contract. Within 30 days of the receipt of this appeal, the county superinten- 
dent or the State Superintendent, or their designees, as applicable, ''shall mediate the 
formulation of a contract which shall be binding upon both parties." 

Ongoing Responsibilities for Nonpublic Schools and Agencies 

Contracted nonpublic schools and agencies share responsibility with public education 
agencies for ensuring that the special education instniction and related services provided 
are in conformance with federal and state legal requirements protecting exceptional 
pupils' right to a free appropriate public education. They are encouraged to conduct self- 
reviews and monitor services provided to ensure their conformance to each pupil's lEP. 
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Contracted nonpublic schools and agencies arc also held responsible to the specific pro- 
visions of Master Contracts and Individual Services Agreements for the contracted ser- 
vices they provide. 

It is essential that administrative requirements, such as the current status of staff cre- 
dentials and ?icenscs or adequate insurance coverages, be continually monitored by the 
nonpublic school or agency. 

The following arc basic areas of on-going responsibilities of NPS or NPA programs that 
are contracted to provide special education instruction and relate i services: 

o Pupil expulsion and suspension procedures 
o Change of residence notification procedures 

o Change of NPS/NPA placement transition and mainstrcaming procedures 
o Written pupil progress evaluations and reports 
o Procedures for transferring and awarding high school course credit 
o Procedures for high school graduaticMi and pupil proficiency evaluations 
o Pupil behavior management procedures 

o Procedures for evaluating the appropriateness of curriculum, instructional materials 

and equipment^ staff development and training, and so forth 
o Procedures of how to resolve contract disputes with LEAs 
o Confidentiality of pupil records 

Nonpublic schools and agencies must ensure that timely notification of any changes in the 
program, personnel, facilities and clearances, staff licenses and credentials, or the pupil's 
residence is given to contracting LEAs. Each of these and otficr responsibilities which 
contracted nonpublic schools and agencies assume by their provisicm of a ftec appropriate 
publicly provided education to exceptional pupils ensure compliance to law and the effec- 
tive provision or necessary services. 

Ongoing Responsibilities of LEAs 

Districts, county offices, and SELPAs contracting with nonpublic schools and agencies 
have ongoing responsibilities to ensure that services are provided in conformance with 
state and federal laws regarding a frtc appropriate public education for all exceptional in* 
dividuals. 

Contracting local educational agencies must verify the current state certification status of 
the NPS or NPA program providing special education and related services to exceptional 
pupils whom the LEAs have placed. The contracting local educational agency is ultimately 
responsible for the provision of an appropriate education even when such services are 
provided through a contract with a state certified nonpublic school or agency. Therefore, 
the local educational agency must nx>nitor lEP services which are provided to pupils who 
are contractually placed in the NPS or NPA program. The contracting LEA has the re- 
sponsibility for regularly monitoring the progress of each pupil placed by a contract in a 
state certified nonpublic school or agency program. 

Nonpublic schools may be monitored by the state and contracting local education agencies 
at any time and without prior notice when there is reason to believe that there is an im- 
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mediate danger to the health, safety, or welfare of a child or group of children. State regu- 
lations require that the Superintendent must document the concern and submit it to the 
nonpublic school at the time of the on-site monitoring visit. The State Superintendent is 
also required to request a written response to any noncompliance or deficiency found at 
the time of tiie on-site monitoring visit 

Contracting local public school agencies must also cooidmate the procedures required of 
nonpublic schools and agencies, as outlined in law and Master Contracts which include, 
but are not necessarily limited to: 

o Pupil expulsion and suspension procedures 

o Change of pupil residence notification procedures 

o Change of NPS/NPA placement and mainstreaming transition procedures 

o Written pupil progress evaluations and reports 

o Procedures for transferring or awarding high school course credit 

o Procedures for high school graduation and pupil proficiency evaluations 

o Procedures for transfer of records and confidentiality 

o Procedures for accurate attendance accounting and timely billings 

o Confidentiality of pupil records 

Each year, the contracting local public educational agency is responsible for an annual re- 
view of each contracted pupil's individualized education program. Pupil observations, 
evaluations, and progress reports conducted by the nonpublic school or agency should be 
considered in the annual lEP meetings held for each contracted exceptional individual. 

When an exceptional pupil is determined to require interagency services provided under 
Section 26.5 of the Government Code, which involves tiie coorcination of residential, 
mental health, and special education instruction, the local educational agency must coordi- 
nate such arrangements with the other affected public agencies, the nonpublic school or 
agency, and the parent 

If the child is a dependent of the court or if the natural parent(s) cannot, after ^^asonable 
effort, be located and identified as having ''educational responsibility" for the child, the 
local educational agency is responsible for assigning a surrogate parent to act in the inter- 
ests of the pupil. The local educational agency is required to select a surrogate parent 
according to the following criteria: 

o The individual has no interest that conflicts with the interests of the child he or she 
represents. 

o The individual has knowledge and skills that ensure adequate representation of the 
child 

o The individual assigned may not be an employee of a public agency which is involved 
in the education or care of the child. 

Surrogate parents have all the rights in making educational decisions on behalf of the child 
that would be available to the pupil's natural parents. 
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In some cases exceptional pupils are dependents of juvenile courts or regional centers. 
New state legislation is pending to clarify surrogate parents* provisions and potential 
conflicts of interest which may exist when a noneducational agency is designated as the 
legal guardian or custodian of the exceptional individual. 

When an lEP Team believes that an exceptional pupil requires mental health services to 
benefit from special education, the local county mental health department may either pro- 
vide such services directly or contract with another public agency, qualified individual, or a 
state certified nonpublic, nonsectarian school or agency. 

When an "expanded lEP Team" determines that an exceptional pupil requires out-of- 
home residential services in order to benefit from special education, the local county wel- 
fare department will be able to pay only for residential service-providers and facilities 
when a rate is set by the State Department of Social Services, Assistance to Families of 
Dependent Children (AFDC) Program. When appropriate, residential providers who have 
been approved and recognized as vendors oy a regional center may also be contracted to 
serve developmentally disabled individuals. 

Final regulations for implementation of interagency services to excei-iional individuals un- 
der Section 26.5 of the Government Code are pending issuance by 'iie State Depanment 
of Education and other affected state agencies. 

When an lEP Team determines that a preschool-age exceptional pupil requires an NPS or 
NPA program, the LEA must first determine wheii.er the pupil is considered to need 
'intensive special education and services," as defined by the State Board of Education 
[Education Code Section 56026(c)(2)]. Pupils identified as having nonintensive needs for 
special education and services will have their programs funded through the instructional 
personnel services units (IPSUs) received for their preschool program rather than through 
the state reimbursement provided to LEAs for NPS or NPA placements. 

Although the contract procedures for pupils in nonpublic preschools remain similar to 
those for ot.her pupils enrolled in a nonpublic school, it is necessary to determine whether 
the nonpublic preschool program can provide the required services of the pupil's lEP at 
the cost of the local education agency's IPSUs. Further clarification of nonpublic preschool 
program contract procedures are pending. 
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Funding Provisions for Contracting Nonpublic 
School and Agency Services 



The basic funding provisions for contracting with stale certified nonpublic, nonsectarian 
schools and agencies are specified in state laws, and they include, but are not necessarily 
limited to, the following: 

o Requirements that districts, county offices, and SELPAs contract with state certified 
nonpublic school and agency programs as a condition of receiving state reimbursement 
for a portion of the MPS or NPA tuition. 

o Requirements that local public educational agencies contracting for services pay to the 
nonpublic school the full amount of tuition for exceptional pupils enrolled in programs 
provided by the NFS or NPA through the contract. 

o Provisions that pupils placed by a contract in nonpublic school or agency programs be 
considered enrolled in the public schools for purposes of generating basic units of 
a,d.a- aid for tiie pupil's education. 

o Provisions for the state reimbursement of the costs of services provided by nonpublic 
school or agency programs when the contracting local educational agency receives at 
least 70 percent of the excess costs of the nonpublic school or agency tuition. 

o Provisions for the state reimbursement of the costs of services provided by a 
nonpublic school or agency serving pupils who reside in licensed children's 
institutions, foster family homes, hospitals, and other similar medical facilities. 

o Provisions for state funding of assessment provided to exceptional pupils who reside 
in licensed children's institutions, foster family homes, hospitals, and otiicr similar 
medical facilities. 

Fiscal reporting of contracted nonpublic school and agency costs arc required of contract- 
ing local districts, county offices, and SELPAs. The following sections arc intended to 
provide information on specific procedures and requirements which should be addressed 
by botii LEA and NPS/NPA personnel. 

NPS/NFA Attendance Accounting and Billing 

The nonpublic school or agency is required to keep accurate anendance accounting records 
of exceptional pupils placed in their programs, according to procedures oudincd in the 
State School Register. This includes accurate recording of absences, illness, and holidays, 
with original documentation of telephone contacts and parental notes. The NPS or NPA 
cannot claim anendance when the pupil is suspended, expelled, or otherwise not in anen- 
dance without an excused absence, as defined by Education Code Section 46010. A sug- 
gested sample Register of Daily Attendance is provided in Appendix F. 
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In preparing an invoice and Register of Daily Attendance, the MPS or NPA must repon on 
the basis of a calendar month unless otherwise stipulated by the LEA in the contract. 
Creditable days of attendance are actual days of attendance or excused absences, as de- 
fined by law and specified by the Master Conduct or Individual Services Contract. A sug- 
gested sample of a Nonpublic School/Agency Monthly Invoice is provided in Appendix G. 

Each page of the invoice and register must be signed by the authorized nonpublic school 
or agency staff member. If a stamped signature is used, it must be authenticated by the 
initials of the authorized person's designee. Unsigned or improperly signed invoices will 
be returned to the nonpublic school or agency and may delay payments. 

The nonpublic school or agency must complete the invoice and register and forwaid them 
to the contracting local educational agency for payment at the end of each calendar month 
after services have been provided, unless otherwise specified in the contract. 

On receipt of a request from the nonpublic school or agency for payment of services pro- 
vided under a contract, the local educational agency may, according to the provisions of 
state law, take one of the following actions: 

o Notify the contracted nonpublic school or agency within 10 working days of any reason 
the requested payment shall not be paid. 

o Send a warrant for the requested amount invoiced by the nonpublic school or agency 
within 45 days of receipt of the invoice. 

Failure by the local educational agency to comply with one of the above actions may result 
in the LEA's being held responsible to pay to the NPS or NPA an additional amount equal 
to 1.5 percent of the unpaid balance for each month that full payment is not made. 

Chart C highlights the NPS/NPA billing process for special education and related ser- 
vices that are provided under a contract with a local educational agency. 



State Reimbursement for NPS or NPA Services 

State reimbursement to local public educational agencies for part or all of the costs of 
providing special education and related services under a contract with a state certified 
nonpublic, nonsectarian school or agency is authorized by Section 56740 of the Education 
Code. 

The State Superintendent of Public Instruction apportions to each district and county office 
serving exceptional pupils in nonpublic, nonsectarian schools and agencies under 
Education Code Sections 56365 and 56366 an amount equal to 70 percent of the cost of 
the NPS or NPA tuition "in excess" of the revenue limit and applicable federal funds re- 
ceived for such pupils. As specified in state law, "excess cost*' is the amount of the NPS 
or NPA tuition less the funds apportioned to each district or county office of education for 
the number of exceptional individuals served (a.d.a.) and applicable federal funds for 
which the pupils are entitled, such as those funds provided under PL 94-142. 
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Chart C 
NPS/Agency Billing Process 



Contractor provides services, as specified in 
the student's lEP. 



T 



CcHitractor bills district on a monthly basis. 



Distria pcceives Uning fiom axuiacton 
1. Invoice of services provided — - 
Z Attendance register 

3. Local board approval of warrant 

4. Local distria auditing process 



T 



District sends warrant, invoice, and atte^ 
dance record to county ofBoD for a icview 
of the legality of the payment 
1. Sdxx)l financial services disburse- 
ments 

a. Process warrant verifies local 
board approvaL 

b. Auditing of wanant, attendance, 
and contract 



County ofBce sends warrant to district 



Distria sends payment to contractor. 



I — 



"1 



I 



Invoice 

The State Dq)artment of Education provides 
model invoice SE 87. Districts may use any 
form Oat contains tibe following elements: 
I. Sdxxd district's name and address 
Z NPS/Agency*s name and address 

3. Student's name 

4. Contracted rate, days, extension, and 
amount due 

5. SdKX^Agency 2q)proval signature 

6. Distria iq)praval signature 

7. Billings are for the calendar month 



Attendance Record 

It is Ae local sdiool distria's responsibility 
to ensure that the rate of payment and 
services provided by die NPS/Agency 
confonn to the Master and Individual Service 
Contracts. 

Bill payment 



Auditing 

Auditing is the process of verifying and 
traddng services provided against the 
maximum limits approved by the LEA*s 
board on an indivi(hial student's contract 
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If the exceptional individual resides in a licensed children's institution (LCI) or foster 
family home which is not located in the district of residence of the parent who retains 
educational responsibility for the pupil's education^ the State Superintendent apportions 
to each district and county office serving such pupils an amount which is equal to 100 
percent of the excess costs of the NPS or NPA tuition. When the location of the LCI is 
also the district of residence of the parent who retains educational responsibility for the 
pupil, the district or county office of education is apportioned 70 percent of the excess cost 
of the NPS or NfPA tuition. 

As a condition of receiving NPS or NPA apponionments, local school districts and county 
offices of education are required to repon to the State Superintendent when the cost of a 
pupirs NPS or NPA placement exceeds the average costs of serving a pupil in the district 
or county special day class by more than 100 percent. The computation of the average 
district and county special day class costs must include both instructional and suppon 
costs, including transportation and designated instruction and services. If the district or 
county office does not operate special day classes, the average costs are based on those 
of special day classes in the special education local plan area. 

Reimbursement for costs of transportation between the local educational agency and the 
parent is allowed under the nonpublic school or agency provisions of law. Transponation 
services, as required by an lEP, may be included in the contract and tuition rate negoti- 
ated and agieed to with the nonpublic, nonsectarian special education school or agency. 

The repon on excess costs must be submitted on forms provided by the State Department 
of Education for the purposes cited above and include the following information: 

o The name of the nonpublic, nonsectarian school in which the exceptional pupil is 
placed. 

o A brief description of the services provided to that pupil, 
o The total costs of the placement for that individual. 

Additionally, districts and county offices, as a condition of receiving an NPS/NPA ap- 
portionment, must submit to the State Superintendent an annual repon of the individual 
contracted program placement costs for providing special education, transportation, resi- 
dential, and designated instruction and services to exceptional pupils placed in nonpublic, 
nonsectarian schools and agencies. This repon shall show the placement costs in cate- 
gories which include, but are not necessarily limited to, Lhe following: 

o Full-day placement 

o Panial-day placement 

o Residential placement within the state 

o Residential placement outside the state 

Other than the state apponionment for NPS/NPA tuition, the State Superintendent is 
prohibited by law from apportioning funds for the cost of NPS or NPA placements claimed 
by districts or county offices of education if the increase claimed from one year to the next 
exceeds the statewide average percentage inflation adjustments for school district rev- 
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cnue limits or the percentage specified by the Budget Act, unless the Superintendent 
makes a specific and individual finding that a greater increase is warranted. 



State Reimbursement for Nonpublic Preschool Placements 

Education Code Section 56441.10 requires that early education services provided to ex- 
ceptional pupils, ages three through four, who are defined by law as not requiring inten- 
sive special education and services shall not be funded through the previously described 
NPS/NPA tuition reimbursement procedure unless a waiver is approved by the State 
Superintendent. The waiver request must include the following information in order to be 
considered for approval: 

o Number of children to be served in the NPS/NPA placement 

o Types of handicaps to be served in the NPS/NPA setting 

o Cost effectiveness of the NPS/NPA tuition reimbursement service delivery mode 

Local educational agencies serving preschool pupils who "require intensive services 
need not submit a waiver request to receive tuition reimbursement for the costs of an NPS 
or NPA placement. 

Local education agencies serving pupils who do not require intensive services may use 
preschool instructional personnel services units (IPSUs) to purchase services from non- 
public schools and agencies to serve preschool pupils. The use of special education IPSUs 
to purchase NPS or NPA services for handicapped preschoolers does not require a waiver 
from the State Superintendent. 

Fiscal Reporting Requirements, Procedures, and Forms 

Local educational agencies are required to submit certain fiscal reports to the State 
Department of Education regarding the costs of special education and related services 
provided to exceptional pupils. The first and second state apportionment reports (P-1 and 
P-2) arc nr*ade by the State Superintendent of Public Instruction each year in the fall and 
spring, respectively. Included in these reports are the costs of all special education pro- 
grams in kindergarten through grade twelve, including nonpublic, nonsectarian school and 
agency services. The data for these reports arc gathered by a packet of J-50 forms, which 
require that NPS and NPA contract services* costs be reported on worksheets contained 
in the packet. 

Once local district and county superintendents have signed and certified the P- 1 and P-2 
reports of special education costs, the State Superintendent issues a report to the State 
Legislature, the Department of Finance, and the Office of the Legislative Analyst. The 
special education cost information gathered by the first and second apportionment reports 
provides a basis for planning legislative state budget proposals for special education 
funding each school year. 
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Since the 1986-87 school year, the State Superintendent of Public Instruction has estab- 
lished a Financial Management Advisory Committee (FMAC) composed of legislators 
and their staffs; fiscal experts. Department staff, the State Department of Finance, and 
others to establish unifomi accounting standards to report the costs of public education 
programs in kindergarten through grade twelve. 

Through the effons of the FMAC, local education agencies also submit fiscal reports, re- 
ferred to as the J-380 report for local school districts and the J-580 for county offices of 
education, to repon the costs of all public education programs. Nonpublic school and 
agency contract costs must also be reported as pan of the J-380/J-580 worksheets for the 
costs of local special education programs provided to exceptional individuals. 

State laws enacted in 1981 also require that the state Superintendent of Public Instruction 
review any new nonpublic school and agency placement costs which exceed $20,000 per 
year. The 1981-enacted provision of law also provided that the $20,000 NPS/NPA cost 
threshold should be cumulatively increased by the cost of living adjustment (COLA) per- 
centage of the State Budget Act. 

In the 1989-90 school year, the NPS/NPA placement cost threshold was approximately 
$32,787. For further information about the $20,000 NPS/NPA cost report, inquiries should 
be directed to the State Department of Education, Special Education Division. 
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Chapter VI 
Other NPS/NPA Questions and Answers 



Given the statutory role of NPS or NPA programs contracted to serve eligible pupils when 
there are no appropriate public school programs available, effective contract procedures 
are often a question of interpreting existing laws and regulations for implementation pur- 
poses. However, there are several areas relating to contracting with nonpublic, 
nonsectarian schools and agencies to provide special education and related services 
which current laws or regulations do not address directly. This chapter is intended to help 
clarify for public and nonpublic special education program professionals information 
regarding ^e appropriate use of contracted services for exceptional pupils. The order of 
the following questions and answers is not intended, however, to reflect a rank ordering of 
such issues in any way. 



A. Appropriate Use of the Superintendent of Public Instruction's Waiver of 
NPS/NPA Requirements Under Education Code Section 56366.1 

1. Is a waiver under Education Code Section 56366.1 necessary to appropriately 
serve a student under a contract between an LEA and nonpublic school or 
agency which is not certified under Education Code Section 56366(c), when 
the LEA desires state reimbursement for the costs of placement and tuition? 

Answer: Yes, when filing the petition with the Superintendent of Public 

Instrucnon, reasons must be given for the waiver, including "sufficient 
documentation to demonstrate that the waiver is necessary or beneficial 
to the content and implementation of the student's lEP and that the 
waiver does not abrogate any right provided individuals with exceptional 
needs and their parents or guardians under state or federal law, and does 
not hinder the compliance of the district, SELPA, or county office with 
Public Law 94-142, as amended; Section 504 of Public Law 93-1 12, as 
amended; and federal regulations relating thereto." 

2. If a certified nonpublic school program cannot find an appropriately credentialed 
full-time teacher or substitute teacher for special education instruction pro- 
vided under a contract with a local educational agency, is a Superintendent's 
waiver necessary in order for the NPS to receive a.d.a. credit and for the LEA 
to receive state reimbursement under Education Code Section 56740? 

Answer: State regulations require that each student placed by an LEA in a non- 
public school or agency receive special education and related services 
from personnel who are "qualified** and meet federal and state certifica- 
tion, licensing, or other comparable requirements which apply to the area 
of service provided. If an NPS or NPA program provides special educa- 
tion or related services to pupils by employing persons who do not meet 
crcdentialling requirements, a petition to waive such requirements may 
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need to be requested, with sufficient documentation to demonstrate its 
benefit or necessity to the pupil's lEP. 



B. Contracting with Noncertified NPS/NPAs 

1. If a local educational agency detennines the need for an NFS or NPA place- 
ment to appropriately serve a pupil but can identify only "noncertified" non- 
public schools or agencies within its special education local plan area, does 
Education Code Section 56366(c) prohibit the LEA from contracting with those 
noncertified programs, unless a waiver is secured fix)m the Superintendent of 
Public Instruction? 

Answer: Yes, Education Code Section 56366(c) states that "No contract for spe- 
cial education and related services provided by nonpublic, nonsectarian 
schools or licensed children's institutions shall be authorized under this 
part unless the school or institution has been certified as meeting those 
standards relating to the required special education services and 
facilities for indviduals with exceptional needs." Furthermore, Education 
Code Section 56366.1 states that "a district, special education ocal plan 
area, county office, nonpublic, nonsectarian school, nonpublic, 
nonsectarian agency, or licensed children's institution petition the 
(state) superintendent to waive one or more of the requirements of 
Sections 56365 and 56366. The petition shall state the reasons for the 
request and shall include sufficient documentation to demonstrate that 
the waiver is necessary or beneficial to the content and implementation 
of the pupil's individualized education program and that the waiver does 
not abrogate any right provided individuals with exceptional needs and 
tiieir parents or guardians under state or federal law and does not hinder 
the compliance of a district, special education local plan area, or county 
office with Public Law 94-142, as amended; Section 504 of Public Law 
93-1 12, as amended; and federal regulations relating thereto." 

2. If a court determines that an NPS or NPA that is not certified by the state un- 
der Education Code Section 56366(c) is the appropriate placement for a pupil, 
and the NPS or NPA program refuses to be certified, is the state obligated un- 
der the provisions of Education Code Section 56740 to reimburse the LEA for 
such placement tuition costs? 

Answer: No, the State is not automatically obligated to reimburse a local educa- 
tion agency for costs incurred as a result of a court decision to place an 
exceptional pupil in a nonpublic school program which is not certified as a 
nonpublic, nonsectarian school or agency. The LEA will need to pursue a 
waiver under Education Code Section 56366.1. 

3. If an LEA and parent mediate a resolution to a dispute wherein the appropriate 
placement is a noncertified nonpublic school or agency program, is the LEA el- 
igible for state reimbursement of such placement tuition costs under Education 
Code Section 56740? 
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Answer: No, the local educational agency cannot receive state reimbursement, 
according to Education Code Section S6740, unless the nonpublic, non- 
sectarian school or agency has been certified as meeting those standards 
for special education and related services under Section 56366(c). Since 
the LEA and parent cannot negotiate an unlawful mediation agreement, 
the local educational agency must work with the NPS to obtain state 
certification or seek a waiver of those requirements. It would also be un- 
lawful for the LEA to place a pupil in an uncertified NPS and to use local 
funds since it does not meet state standards and by definition would, 
therefore, be inappropriate. 



LEA Designation of NPS/NPA Pupil Surrogate Parent 

1. Under current provisions of Education Code Section 56156, does a public 
agency mean a placing agency (f^.g., probation department, welfare department, 
local mental health department, etc.) which is responsible to identify the indi- 
vidual responsible to represent the interests of the child for educational and 
related services? 

Answer: Yes, however, proposed legislation to define more specifically the proce- 
dures for designating a surrogate parent for pupils who are ward^ of a ju- 
venile coun is pending the 1990 Legislative Session. 

2. Can a court designate a surrogate parent for a pupil placed in a residential non- 
public school program to represent the educational interests of the child? 

Answer: No, a court may not appoint a surrogate parent for an exceptional individ- 
ual. Federal law is clear that the appointment of a surrogate parent is an 
LEA responsibility. Although a court may appoint a guardian or conser- 
vator, if the pupil is a ward of the court, the LEA must appoint the surro- 
gate parent to represent the child. 

3. Is there a conflict of interest when a local noneducational public agency social 
worker (e.g., probation services, welfare services, etc.) serves as surrogate 
parent for a pupil placed in a residential nonpublic school program? 

Answer: Federal regulations require that ''a person assigned as a surrogate may 
not be an employee of a public agency which is involved in the education 
or care of the child.'* Proposed legislation to define more specifically the 
procedures for designating a surrogate parent for pupils who are wards of 
a juvenile court is pending approval in the 1990 Legislative Session. 
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Suspension or Expulsion of NPS/NPA Pupils 

1. Under Education Code Sections 56365 and 56366, can the principal of a certified 
nonpublic school serving pupils under a contract with an LEA suspend a con- 
tracted pupil without prior notice or approval of the contracting LEA? 

Answer: Education Code Section 4891 1.5 provides that "the site principal of a 

contracting nonpublic nonsectarian school providing services to individu- 
als wiUi exceptional needs under Sections 56365 and 56366 shall have 
tiie same duties and responsibilities witii respect to die suspension of 
pupils with previously identified exceptional needs [as tiiose] prescribed 
for the suspension of pupils under Section 48911.*' Education Code 
Section 4891 1 further specifies ti^.e procedures and circumstances through 
which the suspension of a pupil must be implemented. Provisions for 
prior notice and approval of a pupil's suspension by the contracting local 
educational agency, if desired by either party, should be established by 
tiie contract between tiie LEA and NPS or NPA program. 

2. Can the principal of a certified nonpublic school serving pupils not under a con- 
tract witii an LEA under Education Code Sections 56365 and 56366 suspend or 
expel pupils enrolled in the program? 

Answer: Requirements for the suspension or expulsion of exceptional pupils 

placed in nonpublic schools or agencies affect those individuals who arc 
placed under Education Code Sections 56365 and 56366 et seq. by a local 
education agency in order to provide that pupil a "free appropriate public 
education." If the nonpublic school serves pupils placed by otiier public 
agencies, the principal should consult requirements imposed by those 
agencies. If the nonpublic school serves pupils placed by tiieir parents or 
guardians, placement agreements made between the parents or 
guardians and the nonpublic school should be consulted. 

3. Should specific procedures and policies for the suspension or expulsion of 
pupils under contract between an LEA and nonpublic school or agency program 
be specified in the contract? 

Answer: Altiiough there is no statutory or regulatory requirement to do so, it is 
recommended tiiat the contract agreement between a contracting local 
educational agency and nonpublic school or agency program include pro- 
cedures and responsibilities of both parties whenever contracted pupils 
arc suspended. Since expulsion is tantamount to a change of placement, 
the LEA should ensurc that the NPS agrces in the contract to abide by 
the "stay-put" requirements. Otherwise, the LEA would find itself in 
immediate noncompliance if the pupiKs placement were changed during 
the due process proceedings, and the NPS or NPA could jeopardize its 
state cenification status. 
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4. 


If a nonpublic school principal believes tiiat a pupil should be suspended and 
die contracting LEA believes tiiat the pupil*s placement should be changed 
entirely, what procedures are available to resolve the disagreement? 
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Answer: The decisions about the appropriateness of placement in a nonpublic 

school remains with the pupil's Individualized Education Program Team. 
Disputes between a contracting local educational agency and nonpublic 
school relating to the appropriateness of the nonpublic school placement 
arc resolved through the parentis right to due process procedural safe- 
guards, as oudined in state law and regulations. 
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5. 


Is there a limit to the number of times a pupil who resides in an LCI while at* 
tending a public school special educatkjn program can be suspended before an 
lEP Team must be convened to consider expulsion or a change of placement for 
that pupil? 
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Answer: Education Code Section 48903 establishes a limit of 20 school days of 
suspension in any school year. In addition, a recent program advisory is* 
sued by the State Department of Education states that after the "second 
suspension during the same semester, it is advisable to reconvene an 
lEP Team to determine whether a change in placement, program, or 
services is warranted.** Based on the federal court decision of Doe v. 
Honig, the advisory does not separately address pupils who reside in 
LCIs as opposed to those who do not 
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E. NPS/NPA Insurance Liability Requirements 








1. 


What are reasonable requirements for liability insurance to be provided by a 
nonpublic school or agency that contracts to provide special education and re- 
lated services to pupils referred and placed by local educational agencies? 


'[ 






Answer: Current law and regulations require that a contracted and s'^te certified 
nonpublic school or agency possess "reasonable insurance/' as stipu- 
lated by the contract, when determining the appropriateness of the non- 
public school's or agency's services. These requirements also provide 
that the contract shall indemnify the local educational agency against 
loss or liability. 










The level of reasonable insurance is a matter for negotiation between the 
contracting local educational agency' and nonpublic school or agency in 
which a pupil's placement is being considered. While the level of insur- 
ance felt to be necessary varies from LEA to LEA, the specific level of 
insurance needed will depend on the LEA's or NPS/NPA 's liability ex- 
posure. The premium cost for the liability insurance required is also con- 
sidered in the final determination of what level of insurance is reasonably 
needed and affordable by the LEA and NPS/NPA program. 
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F. Impact of Butterfield v. Honig Settlement on AB 3632 Services 



1. Docs the settlement in the decision of Butterfield v* Honig impact other coun- 
ties besides Los Angeles County? 

Answer: The Butterfield Honig litigation was setded by a Consent Decree issued by 
the federal district coun to require the Los Angeles County Mental Health 
Department to provide mental health services to eligible pupils who reside in 
Los Angeles County. The settlement has no direct effect or impact on other 
counties in California, other than clarifying the role of the State Department of 
Education in assuring that the provisions of the Education of the Handicapped 
Act arc carried out (For the provisions of the Butterfield v. Honig setdement 
see Appendix K.) 
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A GLOSSARY OF COMMO^JLy USED TERMS 
RELATING TO CALIFORNIA'S SPECUL EDUCATION PROGRAMS 



APPROPRIATE EDUCATION: As in "free appropriate public education," is an educa- 
tional program and related scrvice(s), as determined on an individual basis, which meets 
the unique needs of each individual with exceptional needs. Such an educational program 
and related scrvice(s) shall be based on goals and objectives as specified in an 
individualized education program and determined through the process of assessment and 
IE? planning in compliance with state and federal laws and regulations. Such an 
educational program shall provide the equal opportunity for each individual with 
exceptional needs to achieve his or her full potential, commensurate with the opponunity 
provided to othtr pupils. (OCR 3001) 

ASSESSMENT PLAN: A document which is approved by the parent and describes all 
assessment instruments that the LEA intends to administer to the pupil. The assessment 
plan also includes a description of all recent assessments conducted, including any avail- 
able independent assessments and any assessment information the parent requests to be 
considered. The document must indicate the student's primary language. The parent must 
grant written permission before assessment may begin and may rescind an agreement 
whereby assessment procedures would stop immediately. 

APPLICANT: An individual, firm, panncrship, association, or corporation that has made 
application for certification as a nonpublic, nonsectarian school or agency. (CCR 3001(a)) 

CALIFORNIA CODE OF REGULATIONS (CCR), TITLE 5: The regulations adopted 
by the State Board of Education to govern special education programs for California's 
individuals with exceptional needs. 

CALIFORNIA EDUCATION CODE (EC): The state laws passed by the State 
Legislature and signed by the Governor. 

CERTIFICATION: Authorization by the Superintendent for a nonpublic school or non- 
public agency to service individuals with exceptional needs under a contract pursuant to 
the provisions of Education Code Section 56366(c), (CCR 3001) 

CONTRACT: The legal document which binds the public educational agency and the 
nonpublic school or nonpublic agency. Often referred to as a Mas'^r Agreement or Master 
Contract, a contract is a document negotiated between the LEA and contractual state 
cenified nonpublic schools or agencies. The contract includes tlie terms by which the 
district and the NPS/NPA operate within the school year. (EC 56366) 

CONTRACTING LOCAL EDUCATION AGENCY: School district, special education 
local plan area, or county office of education. 



5y90 



A-1 



DUAL ENROLLMENT: A term used to describe a student who, in order to meet the 
goals and objectives specified in the lEP, is enrolled concurrently in a public and a non- 
public school or agency. (CCR 3066) 

EXPANDED lEP TEAM: Means an Individualized Education Program Team which 
has been expanded to include a representative of the local county mental health depan- 
ment or designee when an individual pupil is believed to have needs for mental or other 
noneducational related services, such as residential or health services. 

FEASIBLE: As used in Education Code Section 56363(a) means the Individualized Edu- 
cation Program Team has: (1) determined that the regular class teacher, special class 
teacher, and/or resource specialist possesses the necessary competencies and creden- 
tials/cenificates to provide the designated instruction and service specified in the individ- 
ualized education program; and (2) considered the time and activities required to prepare 
for and provide the designated instruction and service by the regular class teacher, special 
class teacher, and/or resource specialist. (CCR 3066) 

FREE APPROPRIATE PUBLIC EDUCATION: The provision of education and 
related services at no cost to the student or to his or her parents. Appropriateness is 
defined by the individualized education program (lEP) as designed to meet the student's 
learning needs. (USC 34 CFR 300.300) 

lEP TEAM: This team must consist of the following members: the parent(s) or legal 
guardian; school personnel providing services to tliC student, including the teacher, and 
the LEA administrator. (EC 56341) 

INDIVIDUAL SERVICE AGREEMENT: A binding document which is pan cf the 
Master Contract or Agreement executed between the contracting LEA and NPS/NPA for 
each pupil placed in the NPS/NPA. It specifies the services required by each pupil's lEP 
and the specific payments to the NPS/NPA for providing those services. (CCR 3022) 

INDIVIDUALIZED EDUCATION PROGRAM (lEP): A wrinen document prepared 
for each special education student which addresses the educational needs of the student. 
It includes statements of special education and related services which are to be provided 
to the student. The components are: (1) statement of present levels of education achieve- 
ment; (2) annual goals and shon-term objectives; (3) related services and anticipated 
duration; (4) extent of participation in regular education; and (5) annual review. The 
program option is determined from the lEP document. (USC 34 CFR 300.340) 

INSTRUCTIONAL DAY: Shall be the same period of time as constitutes the regular 
school day for that chironological peer group unless otherwise specified in the individual- 
ized educational program. (CCR 3001) 

INTENSIVE SPECIAL EDUCATION AND SERVICE: Instruction and services with- 
out which the pupil would be unable to develop the skills necessary to achieve educational 
goals appropriate to his or her developmental and cognitive level or potential. Such in- 
struction and services may be provided in any of the program options described in 
Educ^'tion Code Section 56361. (CCR 3001) 
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LEAST RESTRICTIVE ENVIRONMENT (LRE): The guaraniee thai education for 
handicapped students will be provided with nonhandicapped students to the maximum 
extent appropriate. LRE also means that there must be a continuum of alternative set- 
tings in which a student may be placed, ranging from regular classrooms to more intensive 
settings, such as special classes on a full- or pan-time basis, special schools, or residen- 
tial institutions. 

LICENSE: A valid license issued oy the Board of Medical Qualit>' Assurance, Board of 
Consumer Affairs, Board of Behavioral Sciences Examiners, or other state licensing office 
authorized to grant licenses which may be applicable to providing services for individuals 
with exceptional needs. If a license is not available through an appropriate state licensing 
agency, a certificate of registration with the appropriate professional organization at the 
national and/or state level which has standards established for the certificate is equiva- 
lent to the license. (CCR 3001) 

LOCAL EDUCATIONAL AGENCY (LEA): A local school district, special education 
local plan area, or county office of education that is responsible to provide educational ser- 
vices to public elementary and/or secondary pupils. 

MULTIDISCIPLINARY TEAM: Qualified persons who are able to use testing and 
assessment materials and procedures for the purpose of assessing and deciding on 
program options of the student so as not to be racially, culturally, or sexually 
discriminatory. This team functions together at the lEP meeting. (CCR 56320) 

NONPUBLIC AGENCY (NPA): Any private, nonsectarian establishment or individual 
providing related services to exceptional pupils. (CCR 3001) 

NONPUBLIC SCHOOL (NPS): Means any private, nonsectarian school enrolling indi- 
viduals with exceptional needs and employing at least one full-time teacher holding an 
appropriate credential authorizing special education services, and certified by the State 
Department of Education, llie nonpublic school shall meet those standards as prescribed 
in CCR Section 3062. 

NONSECTARIAN: Nonsectarian status means a nonpublic school or agency that is not 
owned, operated, controlled by, or formally affiliated with a religious group or sect, 
whatever might be the actual character of the education program or the primary purpose of 
the facility. (CCR 3001) 

OTHER PUBLIC AGENCIES: Educational programs and services administered by 
other public agencies which provide educational programs and services to individuals with 
exceptional needs shall adhere tc iie provisions of federal and state laws and regulations 
relating to individuals with exceptional needs. (Education Code Sections 56000, 56100(1), 
56500: 34 CFR 300.2, 300.11, 300.600, CCR 3010) 

PLACEMENT: The specific physical location or school site selected for the implementa- 
tion of the pupil's lEP. 
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PRESCRIBED COURSE OF STUDY: As used in Education Code Section 56026(c)(4). 
means the course of study that is established by the local school district governing board, 
pursuant to Education Code Section 51(KX) et seq. (CAC 3001) 

PROGRAM OPTION: The specific programs available to special education pupils: (1) 
Resource Specialist Program; (2) Designated Instruction and Services; (3) Special 
Classes and Centers; (4) Nonpublic, Nonsectarian Schools or Agencies; and (5) State 
Special Schools. 

PUBLIC LAW 94-142: Education of All Handicapped Children Act of 1975, as amended 
by Public Law 94-142. 

QUALIFIED: Means a person who has met federal and state certification licensing, 
registration, or other comparable requirements which apply to the area in which he or she 
is providing special education or related services, or, in the absence of such requirements, 
the state education agency's approved or recognized requirements, and adheres to the 
standards of professional practice established by federal and state law or regulation, in- 
cluding standards contained in the California Business and Professions Code. Nothing in 
this definition shall be construed as restricting the activities in the services of a graduate 
needing direct hours leading to licensure, or of a student teacher or intern leading to a 
graduate degree at an accredited or approved college or university, as authorized by state 
laws or regulations. (CCR 3001(t)) 

RELATED SERVICES: Services which arc needed by the student to support the special 
education classroom instruction. Related services include transportation and other sup- 
portive services, such as speech pathology and audiology, psychological services, physi- 
cal and occupational therapy, and medical and counseling services (except those medical 
services that must be used for diagnostic and evaluation purposes only that may be re- 
quired to assist a student to benefit from special education). (34 CCR, Pan 300.13) 

SELPA: Means a special education local plan area in California which is referred to as an 
int'jrmcdiate educational unit in PL 94-142. 

TEAM APPROACH: PL 94-142 regulations specify that the ffiP is to be developed ly a 
representative of the district who is qualified to provide or supervise the program, the 
teacher, the parent(s), other individuals at the discretion of parents or agency, evaluation 
personnel if student has been evaluated for the fu^t time, and the student, when appro- 
priate. 

TRANSDISCIPLINARY TEAM: Chapters 4.4 and 4.45 of the Education Code describe 
a transdisciplinary team for services to infants and preschoolers ". . . as a group of 
professionals from various disciplines and parents who shall share their expertise and 
otherwise work together to provide these services . . . ." 
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APPENDIX B 



FEDERAL REQUIREMENTS RELATING TO CHILDREN M2I 
PLACED IN SCHOOLS BY SEA/LEAS 



Implementing regulations specify requirements for state and local educational agencies' 
responsibility for appropriately serving eligible handicapped children who are placed in 
private schools by parents in accordance with 34 CFR 300.403, as follows: 

"(a) If a handicapped child has available, free, appropriate public education and the 
parent chooses to place the child in a private school or facility, the public agency 
is not required by this parent to pay for the child's education at the private school 
or facility. However, the public agency shall make services available to the child 
as provided under Regs. 300.450-300.460. 

"(b) Disagreements between a parent and a public agency regarding the availability of 
a program appropriate for the child, and the question of financial responsibility, 
are subject to the due process procedures under Regs. 300.500-300.514 of 
Subpart E. 

"(c) To the extent consistent with their number and location in the State, provision is 
made for the participation of private school handicapped children in the program 
assisted or carried out under this pan by providing them with special education 
and related services; and, 

"(d) The other requirements in 34 CFR 76.651-76.663 of EDGAR are met." 
[34 CFR 300.4521 

For local educational agencies, the regulations specify that "each local educational agency 
shall provide special education and related services designed to meet the needs of private 
school handicapped children residing in the jurisdiction of the agency/' [34 CFR 300.452] 

As a federal state assistance grant program the Education of the Handicapped Act be- 
came subject to the Education Division General Administrative Regulations (EDGAR) in 
April, 1980. EDGAR specified, among other provisions, requirements for the participation 
of all eligible handicapped children enrolled in private schools. As the recipient of federal 
PL 94-142 funds provided by the act, state and local educational agencies are required to 
"provide students enrolled in private schools with a genuine opportunity for eqnitable 
participation" in the benefits of the act [34 CFR 76.651(a)(1)] which is consistent with 
their needs, number, and location in the state, by providing them with special education 
and related services. 

EDGAR further specifies that, in the development of state and local plans for the educa- 
tion of the handicapped children, state and local educational agencies must meet specified 
requirements to "consult with appropriate representatives of students enrolled in private 
schools during all phases of the development and design of the project c ered by the 
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application" [34 CFR 76-652(a)] and before any decision is made "that affects the 
opportunities for those students to participate in the project" [34 CFR 76.6S2(b)] 

In preparing their special education local plan, as required under PL 94-142, local educa- 
tional agencies are also required to ensure private school participation by including the 
following information in their plan, after consultation with appropriate private school 
representatives in their jurisdiction: 

"(a) A description of how the applicant will meet the Federal requirements for 
panicipation of students enrolled in private schools. 

"(b) The number of students enrolled in private schools who have been identi- 
fied as eligible to benefits under the program. 

"(c) The number of students enrolled in private schools who will receive bene- 
fits under the program. 

"(d) The basis the applicant used to select the students. 

"(e) The manner and extent to which the applicant complied with Regs. 76.652 
(consultation). 

"(f) The places and times that the students will receive benefits. 

"(g) The differences, if any, between the program benefits the applicant will 
provide to public and private school student, and the reasons for the differences." [34 
CFR 76.656] 

In addition, EDGAR provisions require LEAs to: 

L Not use program funds for classes that are organized separately on the 
basis of school enrollment or religion of the sttidents if the classes are on the same site 
and include students enrolled in public and private schools. [34 CFR 76.657] 

2. Not use program funds to finance the existing level of instruction in private 
school or to otherwise benefit the private school. Local educational agencies are allowed, 
however, to use program funds to meet the specific needs of students enrolled in such 
schools. [34 CFR 76.658] 

3. May use program funds to make public school personnel available in other 
than public facilities: (a) to the extent necessary to provide equitable program benefits 
designed for the private school students; and (b) if those benefits are not normally 
provided by the private school. [34 CFR 76.659] 

4. May use program funds to pay for services of an employee of a private 
school if (a) the employee performs services outside his or her regular hours of duty; and 
(b) the employee performs such services under the supervision and control of the local 
public agency. [34 CFR 76.660] 
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5. May place equipment and supplies in a private school for the period of time 
needed for the project, but must keep title to and exercise continuing administrative 
control of all equipment and supplies acquired with program funds. [34 CFR 76.662] 

6. Shall ensure that program funds are not used for construction of private 
school facilities. [34 CFR 76.662] 

Other related requirements of the EDGAR provisions for the "equitable panicipation" of 
private school handicapped children were made through the EHA Amendments of 1983, 
Public Law 98-199, involving a U.S. Secretary of Education's **by-pass" of state and 
local 'Educational agencies in order for special education and related services to be pro- 
vided directly to those students, as appropriately identified by their lEP. 
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APPENDIX C 



Contract No. 

SAMPLE 

MASTRR CONTRACT 
FOR NONPUBLIC, NONSECTARIAN SCHOOL/AG ENCY SERVICES 
(Education Code Sections 56365 et seq.) 

THIS AGREEMENT made and entered into this day 

of , 19 , between 

(Local Public Education Agency) 

county of 

(address) 

hereinafter referred to as the ''DISTRICT' and 

(Nonpublic School/Agency) 

, hereinafter referred to as "CONTRACTOR" 

(address) 

for the purposes of providing special education or related services to individuals with excep- 
tional needs under the authorization of Education Code Sections 56365 et seq. 

The Governing Board of the DISTRICT desires to provide special education and/or 
related services to the pupils pursuant to Education Code Sections 56300, 56365, 56366, and 
56740; and 

The DISTRICT determined that the need for such services exists; CONTRACTOR 
is a nonpublic school or agency holding all required certificates and licenses; and that 
CONTRACTOR is capable of and willing to provide such services. 

Attached hereto and incorporated herein by reference is the form of "Individual 
Service Contract for Nonpublic, Nonsectarian School/Agency Services" which 
CONTRACTOR will be required to execute with DISTPJCT with respect to each pupil for 
whom CONTRACTOR is to provide services. 

In consideration of the mutual proniises contained herein, it is mutually agreed be- 
tween the parties as follows: 
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GENERAL PRnvTf;yo|M,<; 



1- MODIFICATIONS AND AMENDMENTS- 



This contract may be modified or amended by a written document which complies 
with legal mandates, executed by CONTRACTOR and DISTRICT. Changes in the educa- 
tional services or placement provided under the contract may be made only on the basis of 
revisions to the pupil's individualized education program. At any time during the term of the 
contract, the parent, nonpublic school, or school district may request a review of the pupil's 
individualized program, subject to all procedural safeguaids. Changes in the administrative or 
iinancial agreements of the contract which do not alter the educational services or placement 
may be made at any time during the term of the contract, as mutually agreed in writing bv the 
nonpublic school and the DISTRICT. s 



2. NOTICES: 



All notices provided for this contract shall be in writing and shall be delivered by 
certified or registered mail, postage prepaid. Notices to DISTRICT shall be addressed to 



Notices to CONTRACTOR shall be addressed 

to. 



The effective date of notice shall be die date of receipt by addressee. 

3. D ISPUTES: 

Disagreements between DISTRICT £nd CONTRACTOR concerning the 
meaning, requirements, or performance of diis contract shall be submitted to the^County 
Superintendent of Schools or to die State Superintendent of Public Instruction when the 
County Superintendent of Schools is participating in die local plan involved in diis contract 
The determination of the County Superintendent or Superintendent of Public Instruction shall 
be made m writing and shall be binding on both parties. 

4. SUBCONTRACT AND ASSTCMMFNIJ. 

CONTRACTOR shall not enter into subcontracts for any of die work con- 
templated under diis contract without fu-st obtaining written approval from the DISTRICT 
Such approval shall be attached and made part of diis contract. Subcontracts may be entered 
into only widi nonpublic agencies cenified by the California State Department of Education 
This contract binds the heu-s, successors, assignees, and representatives of CONTRACTOR 
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5. INDEPENDENT CONTRACTOR STATUS: 



This contract is by and between two independent agents and is not intended to 
and shall not be construed to create the relationship of agent, servant, employee, partnership, 
joint venture, or association. 

6. CONFLICTS OF INTEREST: 

CONTRACTOR agrees to furnish on request to DISTRICT a valid copy of the 
most recently adopted partnership agreements or bylaws and articles of the corporation and 
also a complete and accurate list of the Governing Board of Directors (or Trustees or 
Partners) and to timely update said information as changes in such governance occur. 
CONTRACTOR promises and attests that the CONTRACTOR and any Board of Directors of 
the CONTRACTOR shall avoid any actual or potential conflict of interest including, but not 
limited to, employment with DISTRICT. 

7. TERMINATION: 

This agreement may be terminated for cause. Cause shall include nonmain- 
tenance of current nonpublic school/agency certification. To terminate this contract, either 
party shall give 20 calendar days written notice. Upon termination without default of 
CONTRACTOR, DISTRICT shall pay, without duplication, for all services performed and 
expenses incurred to date of termination. In consideration of this payment, CONTRACTOR 
waives all right to any further payment or damage and shall turn over to DISTRICT 
everything penaining to its services hereunder, possessed by CONTRACTOR or under its 
control at the time of termination. 

Individual Service Contracts may be terminated without advance notice if both 
parties agree to do so. The DISTRICT shall not terminate Individual Service Contracts 
because of the availability of a public class initiated during the course of the contract unless 
the parent agrees to transfer of a pupil to a public school program. 

8. INSPECTION AND AUDIT: 

CONTRACTOR shall provide access to or forward copies of any books, 
documents, papers, reports, records or other matter relating to the contract on request by the 
DISTRICT, except as otherwise provided by law. 

9. INDEMNIFICATION: 

CONTRACTOR shall defend, save harmless, and indemnify DISTRICT and its 
officers, agents, and employees for all liabilities and claims for damages for death, sickness, 
or injury to persons or property, including without limitation all consequential damages from 
any cause whatsoever arising from or connected with i^s service hereunder, whether or not 
resulting from the intentional or negligent acts of omissions of CONTRACTOR, its agents, or 
employees. 
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10. INSURANCE: 



During the entire term of this contract and any extension or modification thereof, 
CONTRACTOR shall keep in effect a policy or policies of liability insurance, including cover- 
age of owned and nonowned automobiles of at least $ for each person and 

$ for each accident or occurrence for all damages arising out of 

death, bodily injury, sickness, or disease from any one accident or occurrence, and 
$— for all damages and liability arising out of injury to or destruction of prop- 

erty for each accident or occurrence. Not later than the effective date of this contract, 
CONTRACTOR shall provide DISTRICT with satisfactory evidence of insurance, naming the 
DISTRICT as additional insured, including a provision for a 20 (twenty) calendar day written 
notice to DISTRICT before cancellation or material change, evidencing the abovc-specified 
coverage. The CONTRACTOR shall at its own cost and expense procure and maintain insur- 
ance under the Workers' Compensation Law of California. 

11. No charge of any kind to parents shall be made by CONTRACTOR for 
mandated educational and designated instruction services, including screening or interviews 
which may occur prior to a pupiFs enrollment, under the terms of this contract. 

12. For the purpose of the contract, a parent is the natural or adoptive parent or legal 
guardian. 

13. CONTRACTOR shall provide appropriately credentialed teachers or licensed 
personnel consistent with the California Code of Regulations, Title 5, the California Education 
Code, and DISTRICT requirements, as specified, to provide service(s) to pupils under this 
general contract, unless a written waiver has been granted by the Superintendent of Public 
Instruction. CONTRACTOR shall be responsible for verification of credentials and licenses 
held by its employees, agents, and subcontractors. Credentials shall be on file at 



DISTRICT/COUNTY OFHCE 

CONTRACTOR shall immediately notify DISTRICT/COUNTY and provide 
copies of appropriate credential(s) and/or license(s) if change of staff occurs which directly 
affects the pupils. 

14. DISTRICT shall provide CONTRACTOR with copy of each pupil's individualized 
education program. CONTRACTOR will provide pupils a program of instruction within the 
nonpublic school or agency which is consistent with each pupil's individualized education 
program, as specified in the Individual Service Contract/Agreement. The program of instruc- 
tion shall be described in writing and a copy provided to DISTRICT prior to the effective date 
of this contract. 

15. GRADUATION REQUIREMENTS: 

If the pupil is of secondary school age, the DISTRICT will list the course require- 
ments to be satisfied by the CONTRACTOR leading toward graduation and specify levels of 
proficiency in basic skills, as measuied by DISTRICT approved proficiency tests. 
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The public school maintains responsibility for verification of fulfillment of the 
graduation requirements; therefore, at the close of each semester during grades 10, 11, and 
12, CONTRACTOR shall prepare transcripts and submit them to DISTRICT. DISTRICT shall 
evaluate pupils' transcripts to approve progress toward completion of diploma requirements. 

16» CONTRACTOR shall allow periodic monitoring of the pr piFs instructional pro- 
gram by DISTRICT and shall be invited to participate in the review of the pupil* s progress by 
the DISTRICT. Representatives of DISTRICT shall have access to observe the pupil at work, 
to monitor the instructional setting, to interview CONTRACTOR, and to review the pupirs 
progress. CONTRACTOR agrees that DISTRICT representatives may make unannounced 
monitoring visits on presentation of identification at site office. 



17. CONTRACTOR will provide for reasonable parental visits to all the school facili- 
ties including, but not limited to, the instructional setting attended by the pupil, school and 
recreational activity areas, and pupils* living quarters. 

18. CONTRACTORS operating programs with residential components shall cooper- 
ate with parent(s') reasonable requests for pupil visits in their home, including, but not lim- 
ited to, holidays and weekends. 

19. CHANGE OF RESIDENCE: 

CONTRACTOR shall notify DISTRICT in writing of pupil's changes of residence 
within three days after CONTRACTOR becomes aware of said change. CONTRACTOR shall 
notify parents in writing of their obligation to notify CONTRACTOR of changes of pupil's 
residence. If CONTRACTOR neglects to follow these procedures, costs for services deliv- 
ered after CONTRACTOR becomes aware of a pupil's change of residence to another 
DISTRICT shall be assumed by CONTRACTOR. 

20. CONTRACTOR shall immediately report to DISTRICT if a pupil is removed from 
school by the parent or if the pupil absents himself or herself from school without permission. 

21. No later than the (not to exceed ten [10]) consecutive 

(No. of days) 

days of a pupil's absence, CONTRACTOR shall notify DISTRICT in writing of such absence. 

DISTRICT shall be responsible for payment for no more than consecutive days 

(No. of days) 

of excused absence unless a written time extension is granted by DISTRICT. 

22. CONTRACTOR agrees to provide a written accident report to the DISTRICT 
when a pupil has suffered an injury that requires medical attention. 

23. Progress reports and other data required for review shall be sent by 
CONTRACTOR to DISTRICT no later than 



, . An updated repon shall be submitted 

if there is no current progress report when pupils are scheduled for a review by the 
DISTRICT'S Individualized Education Program Team or when a pupil is terminated. 
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24. CONTRACTOR shall not discriminate on the basis of race, religion, sex, national 
origin, age, or handicap in employment or operation of its programs. 

25. PAYMENT PROVISIONS: 

CONTRACTOR shall keep attendance of each pupil daily and shall report atten- 
dance monthly to DISTRICT. Such attendance shall be kept on attendance registers approved 
by DISTRICT, and the original and copies of such registers shall be filed with monthly in- 
voices to DISTRICT within thirty (30) days of the close of the school month. Separate atten- 
dance registers must be submitted for all related services, as specified on individualized 
education program. Original attendance registers submitted to the DISTRICT with invoices 
for payment must be completed by the service provider whose signature must appear on said 
register. CONTRACTOR is responsible for verifying accuracy of said registers and for 
informing service providers of their personal responsibility for the completion and accuracy of 
said attendance registers. CONTRACTOR shall permit DISTRICT representatives, on 
reasonable notice, to meet with staff of contractor for the purpose of auditing anendance 
reporting. 

26. A unit of service for payment purposes is one day of anendance or excused 
absence as defined in Education Code Section 46010. DISTRICT shall not be responsible for 
payment of services for days on which a pupil's attendance or absence docs not qualify for 
reimbursement under state law. Per diem rates for pupils whose individualized education 
program authorizes less than a full instructional day may be adjusted. 

27. RATE SCHHDIILF: 

Educational service(s) offered by CONTRACTOR in accordance with the 
individualized education program and the charges for such service(s) during the term of this 
contract shall be as follows: 

A. Basic Edugation Prggram Rate Period 

(Specify) 



per. 
per. 



B. Related Services 

(1) Transportation per 

(2) a. Counseling - Group per. 

b. Counseling - Individual per 

(3) Adapted Physical Education per 

(4) Language/Speech Therapy per 
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(5) Room and Board 



per 



(6). 

(7) 

(8) 



per, 
.per. 
per. 



28. PAYMENT DEMAND: 

CONTRACTOR shall submit written demand monthly for payment. Said demand 
shall be made in the manner prescribed by the DISTRICT. CONTRACTOR shall submit said 
demands for payment for services rendered no later than thirty (30) days from the end of the 
attendance accounting period in which said services arc actually rendered. On approval of 
said payment demand, DISTRICT shall make payment in an amount equal to the number of 
creditable days of attendance multiplied by the agreed on unit amount. Payment shall be made 
within 45 days of receipt by the DISTRICT of invoices properly submitted. 

29. RIGHT TO WITHHOLD: 

DISTRICT may withhold payment to CONTRACTOR, on ten (10) working days 
written notice of such withholding, when in the opinion of the DISTRICT: (a) CON- 
TRACTOR'S perforaiance, in whole or in part, either has not been carried out or is 
insufficiendy documented; (b) CONTRACTOR has neglected, failed, or refused to furnish 
information or to cooperate with the inspection, review, or audit of its program, work, or 
records; (c) when service is provided by personnel who arc not appropriately 
crcdentialed/licensed or whose crcdential(s)/license(s) axe not on file as specified in Item 13 
of this contract; and (d) when properly submitted payment demand is not received by 
DISTRICT within thirty (30) days from the end of the attendance accounting period. If 
DISTRICT gives said notice of intent to withhold, CONTRACTOR shall have fourteen (14) 
days from the date of receipt of said notice to conect such deficiency. On written request from 
CONTRACTOR documenting reasonable justification, DISTRICT shall agree to an extension 
of fourteen (14) days for correction. 

30. AUDIT EXCEPTIONS: 

CONTRACTOR agrees to accept responsibility for receiving, replying to, and/or 
complying with any audit exceptions by the DISTRICT or by appropriate state or federal audit 
agencies occurring as a result of the CONTRACTOR'S performance of this contract. 
CONTRACTOR also agrees to pay to DISTRICT within thirty (30) days of demand by 
DISTRICT the full amount of DISTRICTS liability to the state, if any, resulting from any audit 
exceptions, to the extent such arc attributable to CONTRACTOR'S failure to perform prop- 
erly any of its obligations under this contract. 
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31. COMPLIANCE WITH LAWS: 



During the term of this agreement, CONTRACTOR shall comply with all 
applicable federal, state, State Board of Education, and local statutes, laws, ordinances, 
lilies, and r ;gulations relating to the required special education services and facilities for 
individuals with exceptional needs. 



The parties hereto have executed this agreement by and through theu" du^y authorized 
or representatives. 



This contract is effective on 



and terminates at 5:00 p.m. on 



unless sooner terminated as provided herein. 



-CONTRACTOR- 



-DISTRICT- 



(Name of Nonpublic School/Agency) 



(ochooJ District) 



(Contracting Officer's Signature) (Date) 



(Signature) 



(Date) 



(Type Name and Title) 



(Type Name of Superintendent) 



Approved by the Governing Board on 



(Date) 
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APPENDIX D 



SAMPLE 

INDIVIDUAL SERVICES CQNTR ACT FOR 
NONPUBLIC NQNSECTARIA N SCHOOUAGHNCY SERVICES 

(Education Code Sections 56365—56366.5) 

TfflS SERVICE CONTRACT is made and entered into this day 

of , 19 , between County of 

(Local Education Agency) 

, hereinafter referred to as "DISTRICT' and 

, herein referred to as "CONTRACTOR" for 

(Nonpublic School/Agency) 



(Name of Pupil) (Address of Pupil) 



(Date of Birth) (Sex) (Elcm./Sec.) 

hereinafter referred to as "PUPIL," who is a resident of 

Pupirs school of residence is 

Name of Parent: 



Address of Parent: Phone Number: 



1. All teims and conditions of the current Master Contract for Nonpublic, Nonsectarian School/ 
Agency Services, herinafter referred to as the Master Contract, previously executed by the 
parties hereto, are incorporated herein by reference. The CONTRACTOR will implement the 
individualized education program (lEP) and will request an lEP review prior to any change in 
the service program. 

2. This contract is authorized for up to days and/or sessions of 

minutes or as specified in the individualized education program. 
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3. 



Subject to the performance of this contract, DISTRICT will pay CONTRACTOR 
$ per unit, as defined in Item 26 of the MASTER CONTRACT. 



4. The pupil ' s teacher/service provider will hold the following credential/license: 

5. The class size for the pupil will not exceed , and/or the therapist/pupil ratio will 

be . 

6. The length of the instructional program will be per day, 

Monday through Friday. (minutes) 

7. DISTRICT graduation requirements, including differential proficiency standards, if appli- 
cable, shall be implemented as attached, or as specified in the lEP. 

8. AUTHORIZED educational services, as specified in the BEP, shall be provided by the CON- 
TRACTOR up to the amount specified. 

A. BASIC EDUCATION PROGRAM 

Number of Days X Per Diem S 



MAXIMUM TOTAL BASIC EDUCATION COSTS (A) S 

B. DE.STr.NATF.r) INSTRUCTION AhTO SERVTCK/RF.I.ATF.D SERVICES 



SERVICE 


Provider 


Total 

Minuic«Per 
Session 


Cost Per Session 


Maximum 
Number of 
Sessions 


Max. Total Cost 
For Contract 
Period 


LEA 


NPS 


Other 
adentify) 


Hrly 


Daily 


Wkly 


1 Transpoimion 




















2. Educ. Counseling - Group 
Educ. Counseling - Individu&l 




















3. Adapted Physical Education 




















4. Language/Speech Therapy 




















5. Oncnution/Mobiliiy Tmg. 




















6.0rr/PT 




















7. 




















8. 




















9. 




















10. 





















MAXIMUM TOTAL RELATED SERVICES COST (B) S 



MAXIMUM TOTAL BASIC EDUCATION AND RELATED SERVICES COSTS (A+B) S 

MAXIMUM PER DIEM FOR BASIC EDUCATION AND RELATED SERVICES S 

(Total amount divided by number of days) 
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Other provisions as necessary: 



The parties hereto have executed this contract ^ and through their duly authorized agents or 
representatives. 

This contract is effective on 

and terminates at 5:00 p.m. on 

unless sooner terminated as provided herein. 



-CONTRACTOR- -DISTRICT- 



(Name of Nonpublic School/Agency) (Name of School District) 



(Contracting Officer's Date (Signature) Date 

Signature) 



(Type Name and Title) (Type Name of Superintendent) 



APPROVED BY THE GOVERNING BOARD ON 

Date 



D.3 ' 



APPENDIX E 

REQUIRED COURSES OF STUDY FOR PUPILS ENROLLED 
IN CALIFORNIA PRIVATE FULL-TIME DAY SCHOOLS 



Private schools are required to "offer instruction in the several branches of study required to 
be taught in the public schools of the state'' (Education Code Section 48222). Courses re- 
quired to be taught in grades one through twelve in public schools are as follows: 

Areas of study; grades one to six (inclusive) (Education Code Section 51210) 

(a) English, including knowledge of, and appreciation for literature and the lan- 
guage, as well as the skills of speaking, reading, listening, spelling, handwrit- 
ing, and composition. 

(b) Mathematics, including concepts, operational skills, and problem solving. 

(c) Social sciences, drawing upon the disciplines of anthropology, economics, 
geography, history, political science, psychology, and sociology, designed to fit 
the maturity of the pupils. Instruction shall provide a foundation of understand- 
ing the history, resources, development, and government of California and the 
United States of America; the development of the American economic system, 
including the role of the entrepreneur and labor, man's relations to his human 
and natural environment; eastern and western cultures and civilizations; con- 
temporary issues, and the wise use of natural resources. 

(d) Science, including the biological and physical aspects, with emphasis on the 
processes of experimental inquiry and on man's place in ecological systems. 

(e) Fine ans, including instruction in the subjects of an and music, aimed at the 
development of aesthetic appreciation and the skills of creative expression. 

(0 Health, including instruction in the principles and practices of individual, family, 
and community health. 

(g) Physical education, with emphasis upon the physical activities for the pupils 
that may be conducive to health and vigor of body and mind, for a total period of 
time of not less than 200 minutes each 10 schooldays, exclusive of recesses 
and the lunch period. 

(h) Other studies that may be prescribed by the governing board. 

Areas of study; grades 7 to 12 (inclusive) (Education Code Section 51220) 

(a) English, including knowledge of and appreciation for literature, language, and 
composition, and the skills of reading, listening, and speaking. 
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(b) Scx:ial sciences, drawing upon the disciplines of anthropology, economics, 
geography, history, political science, psychology, and sociology, designed to fit 
the maturity of the pupils. Instruction shall provide a foundation for 
understanding the history, resources, development, and government of 
California and the United States of America; instruction in our American legal 
system, the operation of the juvenile and adult criminal justice system, and the 
rights and duties of citizens under the criminal and civil law and the State and 
Federal Constitutions; the development of the American economic system 
including the role of the entrepreneur and labor, man*s relations to his human 
and natural environment; eastern and western cultures ?nd civilizations; human 
rights issues, with particular attention to the study of the inhumanity of geno- 
cide; and contemporary issues. 

(c) Foreign language or languages, beginning not later than grade seven, designed 
to develop a facility for understanding, speaking, reading, and writing the 
particular language. 

(d) Physical education, with emphasis given to such physical activities as may be 
conducive to health and vigor of body and mind. 

(e) Science, including the physical and biological aspects, with emphasis on basic 
concepts, theories, and processes of scientific investigation and on man's place 
in ecological systems, and with apprppriate applications of the interrelation and 
interdependence of the sciences. 

(f) Mathematics, including instruction designed to develop mathematical under- 
standings, operational skills, and insight into problem-solving procedures. 

(g) Fine arts, including art, music, or drama, with emphasis upon development of 
aesthetic appreciation and skills of creative expression. 

(h) Applied arts, including instruction in the areas of consumer and homemaking 
education, industrial arts, general business education, or general agriculture. 

(i) Vocational-technical education designed and conducted for the purpose of 
preparing youth for gainful employment in such occupations and in such num- 
bers as appropriate to the manpower needs of the state and the community 
served and relevant to the career desires and needs of the students. 

0) Automobile driver education, as follows: 

( 1 ) Automobile driver education, designed to develop a knowledge of the 
provisions of the Vehicle Code and other law^ of this state relating to 
operation of motor vehicles, a proper acceptance of personal respon- 
sibility in traffic, a true appreciation of the causes, seriousness, and 
consequences of traffic accidents, and to develop the knowledge and 
attitudes necessary for the safe operation of motor vehicles. A course in 
automobile driver education shall include education in the safe operation 
of motorcycles. 
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(2) A course in automobile driver education shall also include instruction in 
vehicular air quality contix)! and inspection, the maintenance and func- 
tioning of automobile emission control devices, and the applicable fed- 
eral and state warranties pertaining thereto, the proper handling of ga- 
soline vapor recovery equipment, and vehicle fuel efficiency techniques. 
This additional instruction shall be conducted widiin the regular instiiic- 
tional period. 

(k) Such other studies as may be prescribed by die governing board. 

Automobile driver education; driving while intoxicated (Education Code Section 51220.1) 

In addition to the requirements specified in subdivision (j) of Section 51220, automobile 
driver education shall be designed to develop a knowledge of the dangers involved in con- 
suming alcohol or drugs in connection with operation of a motor vehicle. 

Requirements for graduation (Edifeation Code Section 51225.3) 

(a) Commencing with the 1988-89 school year, no pupil shall receive a diploma of 
graduation from high school who, while in grades 9 to 12, inclusive, has not 
completed all of the following: 

( 1 ) At least the following numbers of courses in the subjects specified, each 
course having a duration of one year, unless otherwise specified. 

(A) Three courses in English. 

(B) Two courses in mathematics. 

(C) Two courses in science, including biological and physical 
sciences. 

(D) Three courses in social studies, including United States history 
and geography; world history, culture, and geography; a one- 
semester course in American government and civics; a one- 
semester course in economics. 

(E) One course in visual or performing arts or foreign language. For 
the purpose of satisfying the requirement specified in this 
subparagraph, a course in American Sign Language shall be 
deemed a course in foreign language. 

(F) Two courses in physical education, unless the pupil has been 
exempted pursuant to the provisions of this code. 

(2) Such other coursework as the governing board of the school district may 
by rule specify. 
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The governing board, with the active involvement of parents, administrators, 
teachers, and pupils, shall adopt alternative means for students to complete 
the prescribed course of study which may include practical demonstration of 
skills and competencies, supervised work experience or other outside school 
experience, interdisciphnary study, independent study, and credit earned at a 
postsecondary institution. Requirements for graduation and specified 
alternative moi.es for completing the prescribed course of study shall be made 
available to pupils, parents, and the public. 



Appendix F 
Register of DaUy Attendance 



off entries in black ink) 



School district 



Calendar month 



19 



School days open 



Noqjublicachool 

Please check one: 

□ Basic Educational Program 

□ Related Services: 



I I 

ill 





Dates 

Name (List alphabetically.) 
Last First 








































Total days 
auendance 


Total minutes 
served 


Check if 
secondary 


Monday 


1 


Wednesday 


1^ 


Monday 


1 Tuesday | 


1 Wednesday 


, Thursday 


Friday 


m 

1 




Wednesday 


1 Thursday | 


1 Friday | 


Monday 


Tuesday 


1 Wednesday 1 


1 Thursday | 


1 Friday | 
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Ccrtifkatloe: To tlw bsst of nj knowkdit and bditf thh Stae« School RcglsUr paf« has bcco ktpt 
as roqaircd bj law and io accortl wUb the loslrvctioof of the SuperiDieodcoi of Publk 
lottmctloo, and serrlces have bf«n detlvtrod at rtcordcd above 

TeacherorSpeaaiut 


For Dbn let Use Only 








'l otal days attendancc/month 


Tocal hours served 







Verified by — 
jHJg 5/90 



Dtitcun. Nonpublic 5€3)ooi 

See reverse side for instructions. 



Revised 4/23/90 
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Contractor shall keep attendance of each pupil daily and shall report attendance monthly on 
this form to the district Submit one (1) copy to each district Written documentation of any 
absences (i^e., note from parent on illness or stai^ member's summiary of telephone contact) 
shall be maintained for audit 



TNSTRTimONS FOR RErORDTNn ATTRNPAI^rE! 

1. All entries must be in black ink and be legible. Corrections are to be clearly 
indicated. All entries should be in alphabetical order, listing last name first. 

2. Symbols to use: 

a. Basic daily attendance: 

(1) Pupil present: 100 is recorded each day 

(2) Excused illness absence: 100 is recorded and circled 

b. Related Service: 

( 1 ) Pupil present: Number of minutes of instruction recorded (i.e., 
15. 30. 60) 

(2) Excused illness absence: Number of minutes of instruction 
recorded and circled. 

c. Koliday: H is recorded 

d. Unexcuscd absence: A is recorded 

c. Entering/Leaving smdent: E to represent first dav of attendance* 

L to represent iasLday of anendance 

3. Definition of Excused Illness Absence (Education Code 46010) 

a. Student's illness 

b. Quarantine under the direction of a county or city health office 

c. For purposes of having medical, dental, optometrical, or chiropractic 
services rendered 

d. For purposes of attending fimcral services of a member of student's im- 
mediate family 

e. For purposes of jury duty in the manner provided for by law 

£ Exclusion j&om school for lack of proper immunization (Health and 
Safety Code Section 3381) for not more than 5 days 

♦When entering a pupil during the month, leave several lines in the name column to indicate 
new enrollee during month (out of alphabetical order). On the next month's rcpon, rearrange 
all names in alphabetical orden 
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Appendix G 
Invoice 
Nonpublic School/Agency 
charges for the month of 



19 



To the Governing Botrd of:. 
Fionii . 



Name of NonpubticSdiool or Agency 



Stzeetftddreu 



Contact penon 



Qiy 



"S3e ZIP code 



( ) 
AreaCode" 



Telephone 





Name of pupil (List alphabetically.) 
Last First 


(1) 
Contract 
unit rate 


(2) 
Total 
creditable days 


(3) 

Amount billed 
to district 


1. 










2. 










3. 










4. 




* 






5. 










6. 










f 


















9. 










10. 










11. 










12. 










13. 










14. 










15. 










The signature of a nonpublic school/agency official certifies under Total 
penalty of pmury that the above infornuuion is tnic a^ 

Approved for payment by: 




Si^nacxne of Nonpitbbc School/Agency Offkul 


DistrictRepreaenutxve Dtte 



TiUe 



Dite 



Board Authorization (For District Use Only) 



ERiC 
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INSTRIirTTONS 



Complete and submit one (1) copy of this invoice every month for each school district. List 
ail students from the district in alphabetical order, V/ith last name listed first. 

( 1 ) Contract Unit Rate— rnlnmn 1 : The rate is defined in Item 26 of the 
Master Contract: "A unit of service for payment purposes is one day of 
attendance or excused absence as defined in Education Code Section 
46010," and in Item 3 of the Individual Services Contract. 

(2) Total Crertitahle Days— Cnlnmn 2: Creditable days are the total number of 
days of attendance, including days of excused absence (as specified in 
Item 21 of the Master Contract) as permitted by state law, and are those 
reported on the monthly "Register of Daily Attendance." The maximum 
number of days/minutes authorized for the contract year are specified in 
Item 2 of the Individual Services Contract. 

(3) Amount Rill ed to District— Tnliimn 3: The amount is calculated by 
multiplying Column 1 by Column 2. 
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APPENDIX H 



CAUFORNIA STATE DEPARTMENT OF EDUCATION 


BIIIHonig 


721 Capitol Mall: P.O. Box 944272 


Superintendent 


Sacramento, CA 94244-2720 


of Public Instnjction 




Notice of 




NONPUBLIC SCHOOL CERTIHCATION 





1989-90 

NAME OF SCHOOL 

SITE 

CITY 

( ) State Certification is approved 

( ) State Cenification - Conditional Status 



EFFECTIVE DATES 
From: 
To: 



This notice verifies authorization for contracting under the provisions of Section 56366 et 
seq. of the Education Code when Certification is checked "approved" or "conditional." 

The next Onsite Review for this program is due not later than . 

NOTE: CERTIFICATION IMPLIES ONLY THAT THE NONPUBLIC SCHOOI. MEETS MINIMAL 
STANDARDS AND IS NOT AN ENDORSEMENT OF THE SERVICES OFFERED. 



Paul Starkovich, Consultant Date issued: 

Field Services, North Unit 
Special Education Division 
(916) 445-0777 
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APPENDIX I 



CALIFORNIA STATE DEPARTMENT OF EDUCATION 


BIIIHonIg 


721 Capitol Mall: P.O. Box 944272 


Superintendent 


Sacramento. CA 94244-2720 


of Put>lic Instnjction 



TO: 



DATC: 



FROM: 



RE: 



( ) 
( ) 



Allen G. Coliharp, Consultant 
Field Services North 
Special Education Division 
(916) 323-4760 

CERTDFICATION STATUS 



Effective Dates 
FROM: 
TO: 



Approval Signature 



This notice provides you with the current status of your application for certifica- 
tion as a nonpublic agency. 



State Certification is approved.* 

Certification is pending receipt of the checked 
items. (Please return a copy of this memo with 
your reply.) 



) Fire Qearancc (required annually) 

) Health Qearancc to 

) Safety Qearancc to 



( ) New 
( ) Renewal 



) Affirmation of Secular Sutus 
) Combined Statement of Assurances 
) Civil Rights Compliance Assurances 
) Licenses (copies) 

) Tuberculosis Gearances (copies showing riegative findings) 
) $65 Processing Fee 

) Other 



AGENCY SERVICES AUTHORIZED: 

(1) 

(2) 

(3) 

(4) 



^ NOTE: CERTinCATION TMPLTRS OMT .Y THAT THE AGENCY MEETS MTNTMAL STANDARDS AND 
IS NOT ENDORSEME NT OF THE SERVICES OFFERED. 
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APPENDIX J 



California State Department of Education Department Use Only 

Special Education Division 

Nonpublic Schools/Agencies Certification Date Rcc*d: 

SED-OID (Rev. 10/89) 

If approved 

effective from: 

to: 

Not approved: 
date returned: 



JUSTinCATION TO ACCOMPANY REQUEST FOR WAIVER OF 
NONPUBLIC SCHOOLS/AGENCIES (NPS/A) CERTMCATION 
Education Code Section 56366.1 

Date of Request School Year 

Name of County Name of District 

Name of SELPA Name of NPS/A 

Address Phone* 



1. Education Code Scction(s): Tide 5 CCR Scction(s): 

2. Reason for waiver request: (Explain the services needed and why such services cannot be 
provided in the SELPA.): 

3. Name of student(s) in need of sendee. 

4. List Certified schools/agencies which have been contacted for placement and why each has 
been unable to provide the services. 



5. Name and address of noncertificd school or agency to provide services. 

6. Describe why this school or agency is appropriate to provide the needed services. 

7. How docs the local education agency plan to monitor the provision of scrvice(s) to pupils? 
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Page 2. 

8. If reason for waiver request is because staff lacks propci credentials, describe qualifications 
of existing staff that would provide services to named student(s). 

9. Attach either (a) a completed nonpublic school application for determination of qualifications 
for certification or need foi waxver, or (b) aU the documents listed on the reverse of this page. 

A request for waiver will be considered if the nonpublic school/agency submits documenta- 
tion showing: 

1. Fire clearance valid within past 12 months. 

2. Health clearance valid within pasi 36 months. 

3. Stnictural safety clearance valid within past 36 months. 

4. Qualified staff (unless 8 above has been completed). 

5. Tuberculosis clearance on all staff having contact with contracted pupils. 

6. Wriuen agreement from the nonpublic school/agency to allow the local educational agency to 
monitor periodically the provision of services to contracted pupils. 

7. Required Affirmations and Assurances. The nonpublic school/agency shall file the following 
documents (see application packet) to verify compliance with: 

1) Civil Rights Act of lb^o4, Title VI [45 U.S.C. 2000 (d)]. 

2) Public Law 94-142 [20 U.S.C. 1401 et seq.]. 

3) A copy of the current private school affidavit (applicable only to schools). 

4) An affirmarion of secular status. 
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BUTTERFIELD v. HONIG SETTLEMENT 3Y 
FEDERAL DISTRICT COURT CONSENT DECREE 



CAUFORNtA STATe DEPAHTUENT OF EDUCATION 



BttlHoftig 



72rC9pH0i 94BH: P.O.SOM 944272 



SBGnm^nto. CA 94244-2720 



of PybUclfiMtrvcuon 



July 12, 1989 



All Special Education 
Directors in Los Angeles 
County 



Re: lapact of thm 




litigation and Consent 



Decree 

Dear Director: 

This is to notify you that the Bwfr#r^4#ld case has settled. 
The settlement is called a Consent Decree and you are all 
.affected by it* 

Although your district may not have been named as a 
defendant in the lawsuit, its resolution does have a bearing 
en all L.A. County school districts for two reasons: (1) 
This is a class action on behalf of all special education 
pupils in L.A. County who are or My be eligible to receive 
services from Los Angeles County Mental Health (LMH), and (2) 
LKH*s procedures have changed pursuant to the Consent Decree 
and those changes apply to every LEA with whom it does 
business . 

The enclosed documents will be your primary source 
references. The NOTICE OF SETTLEMEKT is a short description 
of t: ^ /.bove-mentioned procedural changes. You may want to 
review it before wading through the Consent Decree. 

It is my understanding that the SDE*s Special Education 
Division will be scheduling a meeting somewhere in L.A. 
County, sometime next month, at which time we will respond to 
all of your questions. 

If you have any questions during the interim, please call the 
Service Assurance/Compliance unit (Dr. Clyde Chantry) at 916- 
323-4742. 

Sincerely, 




fUKKY ZDLOTAK 
Staff Counsel 
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A s«ttl«ntnt has bMn rwchtd in th« cast Butt#rf igld it a1 v*. Hon 19 
Al*, a class action, which raquiras that spacial education mantal haalth 
sarvicas, including assassmants, psychotherapy and othar outpatiant sarvieas, 
and rasidantial sarvicas, ba provided in a ti»aly fashion to studants 
•ligibla for spacial education. Tha sattlamant# iicich will remain in effect 
until August 31, 1992, requires the following: 

A* t^ental Health Asse^smgnts Shall fift Completed With 
SiiS, LfiSAl Timelines. 

1. An Individualixtd Education Flan (lEP) Mating shall ba aehadultd 
by tha school district vithin 60*70 days of tha data that tha parants consant to tha 
ralaasa of records to Lcs Angalas County Dapartjsant of Msntal Maalth (tACO!lH) . 

2. Withir ona day of tha parants coasant to tha ralaasa of racords. 
tha school district shall £orvard tha rafarral to UiCMH. 

3. Within 15 days of racaivin^ tha consant and docuMntatien f;er: tha 
school district, tACOSi shall 

a. datarnina if an assasswant is aacassary and 

b, if so, provida an assassmant plan to tha parants for 

signatura . 

4. ho latar than 20 days pr:ior to tha schadulad IE? Mating, LACCMH 
shall datarnina whathar or not tha asatssmant vill ba coteplatad in tim« for tha 
maating. If not, no latar than 20 days prior to tha schadulad IE? Mating. tACr.^lH 
shall notify tha school district which will arranga for an assassMnt by a pr;vata 
nar.tal haalth prof sssienal/agancy from an approvad I'st sutsuttad by tACC^. Tht 
asiasssisnt shal!. ba corsplatad prior to tha lEP Mating. 

5. If LAC?!9{ datarainas that a rafarral is inappropriata, LACZX--: 
Shall iimsdiataly notify tha school district as to tha raasons why tha rafarral is 
ir.apprcpraata. Tha school district shall hold an lEP Mating within IS days of 
racaipt of such notification by LACCJSi. Tha lEP taam shall notify tha pirar.ts that 
LAC^rOi found tha rafarral inappropriata. If tha lEP taan agr>das with tha 
datsr:::ination by LAC2!St that tha rafarral is not appropriaca tha IZk shall notify 
tha paranr of tha raght to appaal. 

B. Residential Services Shall fi£ Provided xa h ^imgiv 

Fashion 



1. An 9K9%nd9t lEP taam Mating shall ba hald within IS days of tha 
data that any siambar of an IE? taa» racomands rasidantial placam«nt for a special 
aducation studant idantif iad as sariously amotionally disturbad iZZO) . 

2. Prior to attanding an axpandad lEP Mating, tha LACOKH 
rcprasantativs shall ravaaw tha casa fila and if daaMd nacassary, shall contsc^ tha 
school district, tha parant and tha pupil. 

3. If. at tha avpandad lEP taan Mating, tha LACDKK d«t«m:n«s that 
additional assassmants ara nacassary, thay shall procaad wjth tha provisions sat out 
abova . 



EXHIBIT A 
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4 , LACOMH shall £inalis« th« pupil plaetMnt plan vithin IS days of 
ths dats of ths sspandsd IZf tsam's dscision to pises ths pupil in a rssidsntifil 
eseility. 

5. Hhsnsvsr LAC0S1H is unabls to plaes ths pupil witldn 15 days of 
f inslisino ths pupil plaessMiQt plan. LACDHH shsll notify ths rsspouibls school 
district snd ths Ststs Ospsrtsisnt of Sducstioo {Stti * Such aotif iestien shall stats 
ia %rritia9 ths sf forts by X^ACMK to locats a rssidsatisl placsswat, iacludins 
fscilitiss contact td and rsasons for thsir inability to sccspt ths pupil for 
plscssMat. 

S. If within 15 dsys sftsr notification by LACOKK. ths 80E or ths 
school district is unabls* with UCSKK* to locats «n approprists placsMnt which is 
%rillia9 to scctpt ths pupil, ths SDC shall isissdistsly taks sttps to rssolvs ths 
problsm. 

7. Xf an approprists rssidsntisl placsMnt* idsntifitd by ths school 
district and/or X*ACDMK, aectpts ths pupil sad XJiCOMH fails to wmkm ths plaesmsnt* 
ths school district shall SMkt ths plaesmnt and LACSHH shall bs rssponsibls for 
authorisiae payisaat of ths Ststs approvsd rats for ths rssidsatisl costs. 

C* Psvehetharapv And Othgr Mental Health Services Shall 
££ PrgVi.ded la h ^i^nelv Fashion 

1* tACOKH Shall' coimncs ths psychothsrapy and/or othtr Mntal hsalth 
ssTvicss as dssignatsd on ths Ir? within 15 days of ths IE? dscision. 

2. Whsnsvsr tkC^ is unabls to timsly comsncs thsss ssrviess. 
XJVCD!tH Shsll notify ths rssponsibls school district, spscifyincr in writing ths 
fscilitiss contactsd and rsasons for thsir insbility to secspt ths pupil for 
ssrvicss. Ths school district shall attsntpt to locsts approprists ssrviess* 

3. Xf. within IS days sftsr notification by tACOKH. ths UCniH sr.d 
school distract .srs unabls to locats ths sppropriats psychothsrapy and/or Mntal 
hsalth ssrviess willing to accspt ths pupil« ths school shall notify ths SOI. Ths 
SD£ shall inrrtsdiatsly taks stsps to rssolva ths problsm* 

4. Whsn LACC(0{ is unabls to provids ssrviess and ths schoel district 
idsntafiss s qualifisd providsr. and if upon rsqusst LACCKH doss not sssvstt 
rssponsxbality for costs of ths providsr. ths school district shsll srrsnos for ths 
ssrviess. 

D • The SPE Is Responsible for Assuring That Provisions £1 
IhS, EHA Are C^rri^d Q2is^. 

1. Ths SDC will asst its rssponslbility by lecnitoring. invsstigsting 
complaints, snforeing corrsctivs actions snd by providing ssrviess dirsetly, whsn 
asessssry. 

E. Information ReoardinQ The Settlement Mav Obtained 
fi£ Contacting The Following Attorneys Eq,L Zll£ Plaintiffs Alll 

^ Claag Membftrs^ 



KsntsI Hsalth Advocacy ssrviess. Inc. 
ISO South Spring Strsst, Suits t07 
Los Ansslss* CA fOOll 
(213) 123*1419 



protsction and Advocacy. Inc. 
230 north Maryland Avs.. Suits 101 
Clsndals. CA 91206 
(ilt) 5461631 
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1 

2 
3 
4 
S 
€ 
7 

9 

10 
11 
12 
13 
14 



NANCY M. SHEA 

JAMES PREZS , , 

M«ntal H«alth Advocacy 8«rvic«s«| Znc 
650 South Spring Str««t, Suit* K07 I .j*; 
Los Ang«l«s, California 90014 
(213) €23-1419 




CATHSRINE BLAKEMORE 
Protaetion i Advocacy Sarvicas, Znc. 
230 North Maryland Avanua, Suita 107 
Clandala, California 91206 
(818) 546«1631 

VAISaE VANAHAN 

NavBan, Aaronson, Krckorian & Vananan 
14001 Ventura Boulavard 
Shaman Oalcs, California 91423 
(818} 990-7722 




FILED 



HAY 151989 



OJNC u.f . wmcT counr 
IT Vtvrr 



Attomays for Plaintiffs 

(Attorneys for Defendants listed on Page 3] 



UNITED STATES DISTRICT COURT 
CEjrrRAL DISTRICT OF CAUFORNIA 



15 



88 02355 RC (KX) 
CONSnn" DECREE 





/ 


24 


/ 


25 


/ 


26 


/ 


27 


/ 


28 


/ 



16 

18 
19 
20 
21 
22 



i JASOri BUTTERFIELD; ti jl - , on behalf 
of thesselves and all others 
sisilarly situated. 

Plaintiffs, 



BILL HOKIG, in his ot facial capacity 
as State Superintendent of Public 
Instruction; tl. 

Dcf andants . 
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1 

2 
3 
4 

S 
6 

7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2S 
26 
27 
28 



BILL HONIC, in his official capacity 
as Stat* Superintendent of Public 
Instruction; jt£ aX* * 



V. 



Cross-ciaisants, 



CALIFORNIA RSALTR AND VSLFA»£ 
ACEMCY; It ll. 



Cr oss-Oaf andants . 



LOS ANGELES UNIFIED SCHOOL DISTRICT* 

Cross-Cl aiaants , 



V. 



CALIFORNIA STATE OEPARTHDIT OF 
EDUCATION, li H.., 

Cross-Oaf andants . 



NORKALX-IA KIRADA UNIFIED SCHOOL 
DISTRICT, 



Cross-Claiaant, 



BILL HONIC. in his official capacity 
•s Stata Suparintcndant of Public 
Instruction; 

Cross-D* f andants . 



COUNTY OF LOS AJJCELES , ii Al- , 

Cross'Claisants , 

V.- 
BILL H0NI6, in his official capacity 
•s Stata Suparintcndant of Public 
Instruction; i£ a1. , 



Cross-D«f andants . 



/ 
/ 
/ 
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CO 



DE WITT W. CLINTON, County Counsel 

ROBERTA M. FESLER, Assistant County Counsel 

LEEXA A. KAPOR, Senior Associate county counsel 

648 Hell of Adainistration 

500 West Teaple Street 

Los Angeles, California 90012 

(213) 974-1827 

Attorneys for Defendants and Cross-Claiaants County of 
Los Angeles, Board of Supervisors, and Roberto Quiroz 

JOSEPH R. SYMXOWICX, General Counsel 
BAKRY 2OL0TAR, Staff Counsel 
JOYCE 0. ECIOtEM, Staff Counsel 
California Departaent of Education 
721 Capital Mall 
P.O. Box 944272 

Sacranento, California 94244-2720 
(916) 445-4694 

Attorneys for Defendants and Cross-Claiisants Bill Honig and 
California Departaent of Education 

RON APPERSON, Legal Advisor 

HOWARD FRIEDMAN, Assistant Legal Acivisor 

Office of the Legal Advisor 

Los Angeles Unified School District 

1450 North Grand Avenue, Rooa A-339 

Los Angeles, California- 90012 

(213) 625-6606 

Attorneys for Defendant and Crcss-Claiaant Los Angeles 
Unifcd school District 

DIANA K. SMITH 
LYKWE KELLY 

Lorano, Saith, Snith & Woliver 
901 "E" Street, Suite 250 
San Kafael, California 94901 
(415) 459-3008 

Attorneys for Defendant and Cross-Claiaant NorwalJc 
La-Mirada Unified School District 

/ 
/ 
/ 
/ 
/ 
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ARTTCLE I 

This motion was filmd by plaintiffs on April 27, 1988 
mnd an amtndad eonplaint was filtd on May 10, 1988 alltging 
failure by tha dtftndants to provide plaintiffs vith a frtt 
appropriatt public education as guaranteed by the Education 
of the Handicapped Act, 20 V.S.C. section 1400 tlSu.* the 
Rehabilitation Act of 1973, as amended, 29 V.S.C. section 
794 and section 794a (section 504); and 42 J3.S.C. section 
1983. Plaintiffs alleged that sental health assessments 
vere not being conducted vithiii the statutory tine periods; 
that residential placencnts and related mental health 
services vere not being provided as required; that required 
interagency agreements at the local level and effective 
State regulations had not been developed as required; and 
that the State Educational Agency had failed to develop an 
effective monitoring and enforcement system for assuring 
the provision of mental health services pursuant to 
Government Code sections 7570 ti iS2j. *nd had failed to 
providfi services directly, when necessary as required by 20 
U.S.C. §1412 and Si4l4(d). Plaintiffs brought this action 
on behalf of a class of handicapped pupils similarly 
situated in Los Angeles County. Plaintiffs sought 
declaratory and injunctive relief and an award of costs, 
disbursements and reasonable attorneys* fees. 
/ 
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^ Each of the named defendants filed timely answers, 

generally denying responsibility for the alleged failures. 

^ The Superintendent of Public Instruction and the State 

^ Department of Education filed a eross-»claim against State 
5 

6 

7 
8 



and County Mental Health defendants seeking declaratory and 
injunctive relief and indemnity pursuant to Fed. R. Civ. P. 
13 (g). The local rxhool district defendants filed cross- 
claims against the State defendants and County Mental 



^ Health defendants seeking indemnity and other relief. 

County Mental Health defendants filed cross*claims against 
the State defendants and Los Angeles Unified School 
District seeking indemnity and declaratory relief. 

On September 19, 1988 with no opposition by the 
Defendants, the Court certified a class consisting of: 
**all handicapped individuals ages birth to 22 
years, living in Los Angeles County and entitled 
to an education under the Education of the 
t Handicapped Act (EKA) , 20 U.S.C. §§1400 et seo,. 

who have been or will be referred to Los Angeles 
^0 County Department of Mental Health for mental 

health services, including assessments, 
outpatient programs and residential care, 
pursuant to the provisions of California 
Government Code SS7570 si^jiSS-' ^nd whose rights 
and benefits under the EHA have been or will be 
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1 dtnitd by Deftndants* refusal to comply with the 

2 rtquirtntnts of tht EHA." 

3 The parties to thit »ettle»ent are the five individual 

4 plaintiffs, the two organisational plaintiffs end the Class 

5 meabers (hereinafter Plaintiffs), Bill Konig, in his 

6 official capacity as Superintendent of Public Instruction 

7 and the California State Departaent of Education 

8 (hereinafter "SDE"), Los Angeles Unified School District 

9 and Norwalk-La Mirada Unified School District (hereinafter 

10 LEAS) , and the County of Los Angeles, Board of Supervisors 

11 of the County of Los Angeles, and Roberto Quiroz, in his 

12 official capacity. as Director of Los Angeles County 

13 Departnent of Kental Health (hereinafter LACDMH) . These 

14 parties recognize the difficulties in resolving the cocplex 

15 issues raised by the actions herein. Desiring to avoid the 
costs and delays of protracted litigation, these parties 
have therefore consented to the entry of this decree as a 
full settlenent of the Complaint and Cross-claims filed 
herein as between these parties. This decree is not 
intended to effectuate a settlement between any of these 
parties and the California Department of Mental Health, D. 
Michael 0- Conner, the California Health and Welfare Agency 
or Clifford Allenby. 

/ 
/ 
/ 
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ARTICLE II 

The parties to this stttlcatnt agree to settle the 
issues raised by this litigation with prejudice to the 
claias which are set forth in Article Z above and which 
precede the entry of this decree; except that this 
settleaent shall not affect the rights of the parties, 
including class aenbers, with respect to any future claims, 
or the rights of individual plaintiffs in the event that 
this settleaent does not provide then with the related 
mental health services which they have sought in this 
action. Kor shall this settlencnt affect the rights of any 
of the parties in their complaint or cross claim against 
the California Department of Mental Health, D. Hichael 
0' Conner, the California Health and Welfare Agency or 
Clifford Allenby. Parties are agreed that their assent to 
this decree shall not be construed as admission of any 
allegations set forth in the Complaint, First Amended 
Complaint, Cross-claim(s} or any other pleading filed 
he iin. 

ARTICLE III 

The parties agree that, pursuant to 20 U.S.C. section 
1412(6} end Covemr-^nt Code section 7570, the SDE is 
responsible for assuring that provisions of the Education 
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for th« Handicapped Act art carritd out, and that all 
sptcial •ducational prograas, rtlntad ••rvic«», and ralatad 
rtsidtntial plactatnt* will b« undtr th« ganaral 
•uparvision of th« Suparintandtnt of Public instruction. 
Thasa prograns include all nental health atsessaents, 
psychotherapy and related aental health services, delivered 
by lACDMH under regulations and guidelines promulgated by 
the State Department of Mental Health (SDMH) , which 
allocates funds for the aforementioned services. All 
parties shall abide by the state standards established in 
relevant state laws and regulations governing such programs 
and sen'ices. The Superintendent of Public Instruction 
shall neet this obligation through aonitoring, 
investigating complaints, enforcing corrective actions and 
by providing services directly, when necessary, in 
accordance with I*? U.S.C. 5S1412 and 1414(d). (See: fififi 
b v Cefizeles v. Kaher {9th Cir. 1936) 793 r.2d 1471 illld 

Venio V. Doe (1988) U.S. , 108 S.Ct. 592). 

The SDE shall investigate directly all non-conpliance 
conplaints filed in accordance with Title 5, CCR, section 
3081 regarding aental health services required to be 
delivered pursuant to Covernaent Code section 7570 f ggi ♦ 
Where non-compliance is found, the SDE shall develop a 
corrective action order which shar be iaplenented by the 
appropriate agency within the time specified in such order, 
pursuant to 5 CCR. 3081. The SDE »hall take appropriate 
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«t«ps to enforce the corrective action order if the orders 
•re not iaplenented by the appropriate agency by the date 
specified in the corrective action ordar and shall provide 
services directly, when necessary, in accordance with 
20 U.S.C. 51412 and 11414(d).- (See: Doe bv Gontales v, 
Maher ari'd Honia v. Poa. <iip7ft> . Furtheraore, the SDE 
will notify the Court of any corrective action orders that 
are not implemented by the appropriate agency to which such 
order is directed, within 15 calendar days after the date 
specified in the corrective action order. 

ARTICLE TV 

The parties agree that the terms of this decree shall 
govern implementation of sections 7570 fit sea, of the 
California Covemment Code with respect to the delivery of 
mental health services, including assessments, 
psychotherapy and other related mental health services, and 
related residential placement, to students eligible for 
such services in Los Anoeles County. The parties agree 
that the terms of this decree shall be contra* "i ling from the 
date of entry through August 31, 1992, except that LACDKH 
shall have 30 days following the entry of this decree to 
enter into contracts/agreements with qualified 
professionals and provide local educational agencies vith a 
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list of contractors^ as spacifiad in Articla V of this 
dacraa. 

In tha avant^that thara is finy cbanga in applieabla 
lav vhich would affact tha tarss of this agraaaant, any 
party Bay danand a saating within 15 days^ with tha othar 
partias^ to ra-*nagotiata this agraaaant. If tha partias 
ara unabla to satisfacv.orily rasolva any issuas which have 
arisan froa tha changa in lav^ any party nay patition tha 
Court for nodification or rascission of this Consant 
dacraa. During this procass the taras of tha agraanant 
shall raaain in affact. 

XP7YCLE V 

A. Whan tha individualizad aducation plan (IE?) taaa, 
or tha LEA initiatas a rafarral to LACDKH for an assassment 
for aantal haalth sarvicas, tha LEA shall bava tha parants 
sign an LEA approved consant form for ralaasa of raccrds 
and obsarvation, and proposa a data for an XEP naating* A 
tantativa IE? maating data shall ba stt batvaan 60 and 70 
days from tha data of tha parants* consant to ralaasa 
racords. Nothing in this provision shall pracluda tha LEA 
from scheduling an ar^iar lEP aaating if LXCDKH notifias 
tha LEA that tha assassaant has baan coaplatad or that no 
assassaant is nacassary. Tha LEA shall sail tha axacutad 
parant consant fora, and tha raquirad docuaantation 
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pursuant to section <0040(e}(l) of Titls 2 of ths 
California Coda of Ragulations^ to XACIMH vithin ona day of 
racaipt* 

Within 15 days following tba racaipt of said 
consent and docuaantation^ tha XACOMH shall datarmina 
whathar an assassaant is nacassary and if so« provida an 
assassaant plan to tha parants for signature • Zf lACOKH is 
unabla to cosplata tha assassaant^ 2ACDHH shall iaaadiataly 
notify tha l£k, but in no avant latar than 20 days prior to 
tha schadulad zrP aaating. Tha LEA shall proaptly arrange 
for a private aantal health professional/agency from an 
approved list submitted by LXCOHK to cosplete the 
assessaent under LXCOMK contract* LACOKH agrees to enter 
into contracts/agreenents vith aantal health 
professionals/agencies. LAC0!3I vill subait said list to 
LEA. LACOMH shall reaain responsible for tiaely coapletion 
of all aantal health assessaents.^ The aental health 
assessaents shall be coapleted vithin the legal tiaelines. 

C. Zf LACraiK deteraines th%t a referral is 
inappropriate, LACOHH shall iaaediately notify the LEA by 
telephone and in vriting as to the reasons why the referral 
is inapprcpriate. The LEA shall hold an ZIP aaeting vithin 
15 day^> oi receipt of such notification by LACOKH. The ZEP 
taaa shall notify the parents that LACOKH found the 
referral inappropriate. Zf the ZEP teaa agrees vith the 
deteraination by LXCOKH that the refe T^al is not 
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appropriate, tb« LEA •hall notify tha parant of tha right 
to appeal. Nothing in, this provision shall pracluda tha 
LSA from conducting a aantal haalth ••••••■•nt porsuant to 

tha procaduras contained in tha education Coda f i5C320 
Ml US- 



A. An axpandtd IXP tawi maating shall ba bald within 
15 days of tha data that any »a«bar of an lEP taas 
racosaands rasidantial plaeasant for a special education 
student identified as seriously esotionally disturbed (SEO) 
pursuant to 34 C.r.R. 300.5(b) (•). Prior to attending an 
expanded lEP neeting, the lACDKH representative shall 
review the case file and if deemed necessary, shall contact 
the LEA. parent and pupil. If. "t the expanded 2EP teaa 
meeting, the LACDMH determines that additional assessments 
are necessary, they shall proceed with the provisions set 
out in Article V above. LACDMH shall finalize the pupil 
-placeaent plan within 15 days of the date of the expanded 
2E? team's decision to place the pupil in a residential 
facility. Whenever LACOKH is unable to place the pupil 
within 15 days of finalizing the pupil placement plan. 
24 1 LACOMH Shall notify the responsible LEA and the SOE. Such 
notification shall state in writing the efforts by LXCDKH 
to locate a residential placement, including facilities 
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- eontaetsd and reasons for thsiir inability to aeeapt the 
pupil for plaeaaant. If, within 15 days «ft«r notification 
by XACOMH, the SOE or LEA is unable, vith XACDKR, to loeata 
•n appropriata plaeaaant vhieh is willing to aeespt th« 
pupil, tha SOE shall inadiataly tak* steps to rasolv* tha 
problaa. The SOE shall notify plaintiffs* counsel of tha 
aforavantionad efforts. 

B. If an appropriate residential placawnt facility 
'dentified by the LEA and/or IkCDUR accepts the pupil and 
.;AC011H fails to effectuate the placeaent, the LEA shall 
aake the placenent and L\COKH shall be responsible for 
authorizing payaient of the State approved rate for the 
residential costs. If there is a dispute regarding the 
statutory responsibility to pay, including any costs in 
excess of the State approved rate, it will be decided 
through the dispute resolution procedures of Covemaent 
Code section 7585. 

C. SOE shall conduct a study of the availability of 



1- residential resources for class aembers. This study shall 

I. 

be cocpleted by January 1, 1991. 
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A. Within 15 days of the lEP decision, LACOMH shall 
coawence the psychotherapy and/or other nental health 
services as designated on the lEP. Whenever LACOHH is 
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unable to tia^ly commc^ thast strviMS, ZACOKH shall 
notify tha rasponsibla LEX, spacifying in vriting tha 
f acilitias contactad and raasons for thair inability to 
accapt tha pupil for sarvicas. Tha LEA shall sttaspt to 
locata appropriata sarvicas Zf, vithin 15 days aftar 
notification by lACOKH, tha ZACDMH and LSA ara unabla to 
locata tha appropriata psychotharapy and/or santal haalth 
%mrvicms villing to accapt tha pupil « tha LEA shall notify 
thm SDZ. Tha SDE shall imadiataly taka staps to rasolva 
tha problaa. Tha SDE shall notify tha plaintiffs' counsel 
of tha aforasantionad afforts. 

Whan tha LACOHH is unabla to provida sarvicas 
pursuant to subparagraph A, and tha LEA idantifias a 
qualified provider « and if upon raquast LACOXH doas not 
assuna responsibility for costs of the prov«.der, the LEA 
shall arrange for the services and shall initiate notice 
pursuant to Covemnent Code S7585. The SOE shall ensure 
thtt the service is provided in accordance vith Government 
Coda S7585(f). 

In developing pemanent regulations to implaaent the 
law relating to interagency responsibilities for providing 
services to handicapped children (pursuant to SovemiBent 
Code SS7570 l£SO the SDE shall consider the terns of 
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this s*ttlttMnt agrMMnt and on or b«for« July 1, 1989, 
sbftll proaulgats such rsgulations aay b« nscMsary to 
•nsurs that MSMnsnts, s«rvic«s, placcMnt and 
•nf oreaaant ara providad in a aannar that is eonsistant 
vith stata and fadaral lavs and ragulations. 

Thr«« aonthf aftar tha antry of this ^•Grmm and 
•onthly tharaaftar for a pariod of six »onths, tha SDE 
shall prapara, and fila vith tha court, a raport on tha 
following: (1) tha nunbar of rafarrala »ada to XACDMH 
pursuant to Covarnnant Coda saetions 7570 JL^ fifi. ; (2) tha 
nunbar of such rafarrals conplatad within tha statutory 
tiaalinas; and (3) tha nunbar of complaints, and tha 
disposition tharaof that bava baan filad which allaga 
failura to provida aantal haalth assassaanzs, ralatad 
sarvicas and/or rasidantial placaaant within statutory 
tinelinas. Tharaaftar, such raports shall ba praparad and 
filad with tha court on a quartarly basis through August 
31, 1992. Local party dafandants shall cccparata with tha 
SDE in tha accuoulation of data nacassary for tha 
preparation of said raports. 

/ 
/ 

/ 
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ARTTCLE X 

Plaintiffs vaivs any and all elaias to Bonataxy 
daaagas. 

ARTTCLE XI 

The partias agret that this decraa shall becoaa 
•ffactiva upon final approval by tha court and shall remain 
in effect until August 31, 1992. 

XP.TTCLr XII 

Notice to all class ncabers of the tens of this 
consent decree shall be the responsibility of LACOKH, 
•xcept tha'i LEAs shall be responsible for providing notice 
to all future neabers of the class in their respective 
districts at the time that the class member is referred to 
LACDMH for assessment and services. A copy of the notice 
is attached hereto as Exhibit A. 

Within 30 days of the entry of this decree the SDE 
shall advise all local education agencies located within 
Los Angeles County and the Los Angeles Countj- 
Superintendent of Schools of the terms of this agreeaent. 

/ 
/ 



- 16 - 



5/90 



[no 

K-19 



1 

2 
3 
4 

5 
6 

7 
8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 



ARTICLE yTTJ 

Th« parties further agr** th«t, pursuant to th« powers 
vwtsd in ths court by rod. ». civ. P. «$, tho court shsll 
rstain jurisdiction of thoso sctions for tho purpos. of 
issuing such ord.rs as »ay b« raguirad to giv. .ff.ct to 
this dacr««. 

ARTYgI.r YTV 

It is th« int«nt of this dacraa to iapl«a,nt th« 

existing provisions of CovemiB«nt Coda sections 7570 si 

ARTTgrr yy 

This decree may be executed in counterpart. 

ARTTCLg yVT 

The parties agree that the sua of $90,000.00 is 
raasonaiDle compensation for plaintiffs • attorneys fees. 

Plaintiffs shall not be entitled to an award of 
attorneys' fees for the normal aonitoring of this decree. 
Plaintiffs shall be entitled to attorneys' fees for work 
/ 
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done on snf orcing this .dftcrct vhtrc thsy arc the prevailing 

party in court anforcaaant procaadings. 

Tha partias additionally agraa that tha Court Bay 

issua an ordar providing as follows: That th* defandants 

shall pay an attomays faa avard of $90,000 to plaintiffs. 

It is furthar agraed that dafandants Los Angalas Unifiad 

School District and Norval)c«La Mirada Unifiad School 

District will pay 25 parcant of the total aaount ($15,000 

from Los Angalas Unifiad School District and $7,500 fron 

Norvalk-La Mirada Unified School District) and defendant 

Los Angeles County Mental Health will pay 40 percent 

($36,000). The State Superintendent of Public Instruction 

agrees that 35 percent ($31,500) is a reasonable aaount and 

such amount will be paid subject to the order of the Court. 

Respectfully Submitted, 

DATSD: //-<ff MEJTTAL HEALTH ADVOCACY SERVICES, INC. 

Nancy M. Shea 
Janes Preis 

PROTECTION AND ADVOCACY, INC. 
Catherine Blakenore 

VALERIE VANAMAN 

/ '>Nan(»7M. Shea 

Attqrneys for Plaintiffs 



DATED: NORWALK- LX MIRADA UNIFIED SCHOOL 

DISRTICT 



/ 



BY: UCS..-^. i ;AA...fi^ 
lewiin ^ 
Superintendent 
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DATED 



LOS AMCEIES UMiriEO SC3fOOL DISTRICT 




AssiH^taint Siip«riiitftnd«iit Division 
of Spttcial EdueatioB 



€ 

7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 



DATED: 



DATED: 



D£ WZTT W. CLZHTOK, County Counsel 
ROBERTA M. FESLER, Asst. County Counsel 



BY 



L««l« A. Xapuz' 

Senior Assbeists County Counsel 
Attorneys for Defendants County of 
Los Angeles, Board of Supervisors 
•nd Roberto Quiroz 



JOSEPH R. SYMXOWICK, General Counsel 
JOYCE 0. ECKREM, Staff Counsel 
BARRY ZOLOTAR, Staff Counsel 

BY 

Attorneys for Defendants Honig and 
California Departaent of Education 
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Appendix L 

Advisory on Interagency 
and Residential Placement 

State of Califoniia Department of Educaiion f 

Memorandum 

To: Special Education Diviaon Staff Date: June 16* 1989 

Special Education Local Flin Aiea Admimstn^ 
Spe(M Education Adxninistrators of County Offices File No.: 



Fyom: Patiick Campbell 

Assistant SiQ)eiintendent/Diitctor 
Special Education Division 

Subject: Chapter 26^ (AB 3632) 

llie attadied questions and answers are sem to you for your infb^ 
weit develops together by die Dq)aitrdents of Mental Healdu Sodal Services* and Education in 
leponse to questions and a need for df /ificatioa whidi arose from die County Mental Healdi 
Coordinators and was directed to die ?»tate Departmem of Mentd Health* 

This infonnation is being distributed to Coun^ Mental Health Departments as well as die local 
education agencies* 
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AB 3632 Residential Placement Issues 



1. How can local mental healA implement an individualized education program when there 
are uncooperative students and/or guardians? 

a. Parents will not participate widitben^y. 

b. Student refuses to go* 

Answer: Local mental health providers can develop alternative plans and intervention 

stxates^ fOT parents soidents who are undermin^ 

The lEP has beeii signed by the parem and/or guardian and itpits^ 

educatioiua program. Patents and/or the studem inay dedde tf^ 

services that they are uncomfortable with the provider 

In extreme drcumstanoes there may be grounds for child protective services (CPS) 
interventicft lUs would require documentation of seveie medical or emotional neglect 
overtime. 

1 Issue: Out-cfcoumy transfers. 

a. What is the procedure fix transition of services v^ien a duldrecdvesme^ 
services throu^ an Individualized Education Program (lEP), then ^ 
county with no new lEP? 

Annw: Whenever a pupil changes his/her educational placement (new type of piognm 

or new sdK)61 disttia), me administrator may place the pi^i^ 

for thirQ^ (30) days. lUs service is provided as pcesciibed in the exis^ 

placemen: shag be reviewed die IncfividiiallTcdFxhtcato 

recommendation made rdative ta the Individualized Education Pipgnm and the [rtace- 

ment If an bidividualized Education Prognm needs to be rewrite 

within the thirQ" (30) day adrninistnuive {daoement The existing IBP stan^ 

lEP is developed 

b. How can outKif-homeidacemem be maintained so tiieie is no disrupt 
guardians move? 

An^er: When a pupa is placed in a noiqpublic sdKxd by tile lo^ 

(I£A) and die paitm moves into anodier district, tiie new local education agency has 

several options relative to tiie placement of the pupil: 

(1) The new LEA inay ask dm die pupflretum to tile district lUs would be an ^ 
if tiie district has a compandite public sdiool program tim can meet tile pup^ 
needs for services as identified in tiie pupil's individualized ed^ 

(2) IheLEAmayktvetiiepupilattheNPSoragencyif 

• tiiere is no apprppiiase public education progrw a 

• totnove die individualattiietimeoftiiechngeof residence would be han^ 
tile healtii« welfare* or educational progress of tiie individual; 

• otiier contingencies exist yAiOi nr cts^tatc flie individual remaining at tiie NPS, 
as detennined by tiie expanded individualized education program team (CCR 
3067(c) and (d)). 
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3. What can local menud health (h when a school dist^ 
contract? 

itoH^; Local mental health m 

the local school distiia^s boaid of education. No p 

distnct/boanl approval The foOow^ 

£(iiica()Oft Code Section 56342: Each NFS places 

governing board of the diArictt SELPA, or coimty 0^ 

tions legtfdingthe coitof such placeinem. Any recoinr^^ 

coDsideted by die expanded lEP learn at a ineeting ivfai^ 

board's review. Any NFS contria exceeding $204XX> must be sub^ 

tendertt of Public Instniction fbr approval Local mentd 

possibte for die NFS plaoemem by documetiting die need and rie^ 

for agreement on die NFS contract 

4. What can local mentd health do w1tenq>proval takes too long and 

Answer:T\»^ptwAptO(sui$mmd»loty^ 

states dm a poiod riot to exceed IS iddidonal days bi^^ 

an lEP may be used for the local governitig board to meet its review and recoin^ 

requirements. If a local board meets only once a rnondi or every odier rnondit s^ 

of arrangements can be made for an emergency meeting to review die lEP. 

This rnay not be difiOcuU since sudi reviews are usuaUy open ^ 
appropriate staff , and die parent or representadve. 

If die placemem is lost due to die qjpcoval process, it win be neces^ 
search process and locate anodier fiiciUty. Local rnentd 
interagency complianoe comidaim if it is firiding subssmtive b^ 
on the part of the LEA 

5. What can local mental health do when school distrktswiU not iippr^ 
thereby preventing residential placement? 

A/uwer: At die lEF rneeting, die local mental healdi must piesem ^ 
residential treatmem plan, based on die mental healdi assessmem and die sd^ 
If die school district does not wpptcw die service plan, then die local mental bealdi 
cannot move ahead widi any 9pe of placement Anodier placemen lidn^ 
to die school distria must be located or an altemadve plan of mental bealdi s^ 
dielEF. 

6. Who has responsibility to make an AB 3632 cut-cfhome placement when there is proba- 
tion, CPS, or regional center involvement? 

A/uwer: The local education agency and county mental healdi are re^)^ 
assess a for an educati^ AB 3632 placement Frobation, w^^ 
centers have prirnary case rnat^agemem req)onfibility when die cUld i^ 
pendem of die court or is a youngster widi a develofnerttal di 
includes placing children in residential treatment facilities when diey art placed for 
reasom odier dian education. The lEP team has the only req)onsibiUty fo^ 
iKdien die placernem is purni&m to an exparided lEF and for edu^ 

AB 3632 out-of-home care placements are made only for those pupils that are certified 
by die lEP team to be seriously emotionally disturbed (SED). The expanded lEP team 
must assure that every combination of education and mental healdi services have been 
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crasi(feied prior to pkdng a pui»l CKit of home. Wbm 
dooe in concen with scbod district 

llk^ school distria mim asceitain first Oat 
placement can impJement the puidi's lEP* 

Mental bealft is !tqx3oable for ensuring that Ae 

the lEP can be piovided Local social service depam^^ 

the i^)pn)priate f acility--not onl^ 

homes in the coimty bat also those placmem fidlities that are 

7 . What can local menml health do to implm vu an lEP when there are uncooperative! 
nonsupportive guardians? 

du What can be done for die puiril\«^ the guaidians sign telEP but ^ 
toidacedsednld? 

Aitnt^er: The £tf:ic\:^n Code states ^ 
components of die lEFt then tS(ioae components of die piognm 
consented may be implemented so £s not to deUyprovidm^ 
puinL Cba^)ocients to wfaidi Ae paxem has not consent^ 
process bearing (EC § 56346) 

b. What can be done for the pupil ii^ien die guanlians sign the lEP^ 
tive widi expectations fior placement? 

Aiim^ifr: Ihe itgulations reqoiit dut die paients and su^ 
and mental healdi agency identtfy a noqiublic sdio(A or 
school ditt can implmem the piqpil*s goals a^ 
ized education pn^gram* lUs idacemem diould be widm 

residence whenever possible. The regulations require that one or more appropriate, least 
restrictive, and least oosdy residential i^acemem altenuttives b^ 
refuses die placemem options, die parntt may fife fix a due process 

8. What determines the district cf residence? 

Answer: Mental healdi and education define ''residenoe** differentiy. Using education's 

definition, if a pui»l is originaUy fiom l\ilare County a^ 

for reasons odierdian education, the piqnl*s reridence is Santa Cruz Coun^. 

Mental healdi refers to residence as die county of origin. So in mental healdi tenus, 
Ttdaxe Cbun^ is die county of residence and Santa cSuz Coumy is the h^ 

When a child is placed for education reasons, pursuant to an lEP, the originating SELF A 
and LMH maintains reqx)nsitrility. 

9. What are mental health's obligations in doing an exhaustive search before turning the 
pupil back to the school district to place? 

The exhaustive seardi for placement must be well documented and done in concert widi 
or reviewed by the local education agency, the duld is first of all being placed because of 
educational needs and, secondly, because of mental healdi treatment needs. 

Bodi education and mental healdi have a responsibility to find die appropriate placement 
Hiougb social services is not listed as an active participant in die emergency regulations, 
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th&y ait available fear consultation and assistance. Counties should utilize resources of 
die local social seivioedq^artmem so tluit educational understand 
the range of facilities tim are availidde and can 

the county, adjacent to the county, or* if necessaiy » further removed finom the home. 

Should state hoqntals always be conadercd? 

AB 3632 is not to be used to idace piqnis in state hoqxitals or oc^ 
hospitals. If die child is in need of intensive treatment in a locked fiuality , then it is 
Mental healdi's re^KXisibility to meet die child's placement needs* This is not an educa- 
tion placement issue* 

10. Can AB 3632 money :)e used for residential facilities th^ 
to their programs not paid for witii the AFDC rate? 

A' .wer: AB 3632 monies are to be used for duee things: 

1. Assessment 

1 Case management 

3. Treatment 

Mental healdi treatmem services provided by residential £»lities are iden^^ 
Community Care Facility (CGF) Augmentation, radier tbm ^'day treatment** Reficr to the 
Cost Rqporting Data CoOection (CR)dQ Manual Service Mode 10, Service Functions 
S0-S9. AB 3632 fimds can be used to pay £x these mentd heaUi treatn^ 
these services are identified on die BEP. Qmtnfly , a limited amount of funding is avail* 
able at DMH to pi^ fisr diese services if the duM is placed out of county . I^^^ 
be abte ID iHtak out any mental healdi trcatmem costs, as opposed to dieir board a^ 
so that die two programs can be sqiarately identified 

11. What can local mental health departments do when they receive probUmaticdoi^ 
tionfrom a school district? 

a. As an example, one local meutal healdi department received a consent for assess- 
mem that did ria a^)pear to be kgal because it was signed by a nonguan^^ 

AwM^er: According to the £duca{tcmC^ include any person 

having tegal custody of die pupil as weU as any adult pupil fOT whom no guanfi^ 
consenrator has been iQ)pointed and die person having custt)^ 
pareru or legal guardian can be notified of die educational actions under consideration. 
*Parsnt' also includes a parent surrogate.** 

When an agency other than an educational agency places a pupil in an out-of-home 
placement, it is required by law to identify the individual responsible for rq}resenting die 
interest of the pupil, iiidudiagi^ may legally sign the consent for r *»essment and die 

mp. 

b. Another example is a packet wUdi failed to include documentation as to services die 
school has provided or a current, relevant obsenration. 

Answer: Hie sdiod must always preface a referral packet widi a reason for referral to 
mental heaUh. Interagency agreements should address die issue of content in die referral 
packets. Hde 2 of the California Code cf Regulations requires die following to accom- 
pany any school referral to county mental healdi to detennine whedier the pupil requires 
psydiotherapy and odier mental healdi services: 



(1) Wiittenptrentalc(X)setttorefertodiecouiiQrmaitallK^ 

(2) Written parental consent for the local cditcation agency and the county mental 
h ffu lth to cxditfi|^ pfrrtiiMrnt infofimtifflii 

(3) Writtenptientalconsettfbrteo^ 
school envinnmentt when ippropf^ 

(4) Acopyoftheassessmottr^ortscom]^ 
tbt Education Code; 

(5) Cuneittt itfevant bdiavior observations in a vanety of educational settings; 

(6) AtcpMpKpmAbyptaoD^ 

pursuant to Sections 3QSL9 and 3051.10, Title 5, Cai^omia Code cf Regulations; 
and 

(7) The proposed date of the lEP team meeting. 

When a local mental health departmem is unsure of die accunicy of die documem 
receives finom die LEA« Oat dq w tme nt must communicate this to the special education 
director or director of the Spe^ Education Local Plan Area (SELPA). 

12. When does 50 days to complete assessment begin? 

a. At time the guardian signs the district's request for an educational evaluation/ 
assessment? or 

b. When sdxxd sends audxmzation for evaluation along with all needed inf onnation? 
Answer: Neither. Ihc county mental healA has: 

(1) Fifteen days fnn the receipt of die refenal finom die locale^ 

develop an assessmem {dan and send it to the parents for dieir signatuit; and 

(2) Hfty days fnn die recdpt of die parem's written peimiss^ 
complete die assessment* and to paitidpate in die lEP team meeting. 

13. What can county mental health departments reasonabfyacccny:)lishwiA 
assessments on students wiA no prior special education and the guardian or advocates 
demand that everything be done at once ? 

Answer: In following die regulations, a student must first be ideotified by the local 
education agency as an individual with exceptional needs. After the schooi has modified 
the regular education environment and compieted die assessmimt and observation, the 
pujnl may be refieired to mental healdL Mdual healdi must have the as 
completed within a lS<day period finom die parent's conseni to assess. 

Hiese time lines and requirements are very dear in the Educadon Code and Ch. 26.5 of 
the Government Code (AB 3632). Advocates are aware i3f diese requirements and should 
not insist that services be provided dm are not in keqnn/; widi die mandate 
Parents or guardians may need to be infomied of the AB 3632 requirements. 

14. What can local mental health departments do to implement a ptq>irslEP when ^ 
limited availability cf appropriate services in the county becomes an obstacle to timely 
provision of services? 

a. Example, there are not enou^ services, especially placement 

b. Example, there are waiting lists at die community service provider. 

c. Example, diere is only one facility diat can meet the pupil's needs. There are no other 
choices. 
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Answer: 



(1) limited resources are a di£Gc^ 

health services and are tiot easily resolved However, here are some possible alter- 
natives* 

If a local fiu3lity (Le., resided 

ixnt, inental healdi ini^ patch dm f acfli^ or oooria 

to provide the mentd health treatmett needed Mditd hea^ 

direcdy provide those piqib {Oaced in cert^ 

services as outlined in the lEP. 

(2) If local treatment programs have waiting lists and you are aware diat the average 
lengtt of stay of youttin die £MaIities is iiii^ mo^ 

£uality wfll not be available for use in the appropiU^ 

coocencd, cooperative effom must be inadetyymeitial health and educati 

anodier q)propiiate fittOi^ either wittiin tte 00^ 

(3) Theiss«eQf*'oalyooefjKilityifaatcinmeetthepupa*sneeds^ 
limited resources and difliatU to resdve. This is especial 
detemiined thM his/her diild be placed in a pafticu^ 

agree and with the agrmxiett of education and mental heatth* die service plan must 

be geared toward an intenm service unta die most i{)pcopiiat^ 
For exttnple. die two agencies may wofk wift sodd services to see ab^ 
development of a dienpeudc fisster home or odier combined services to provide for 
die pu^ and fndly vndl an q)propnate fiidUty is av«^^ 

15. Patching funds to residendal facilities for augmented mental health services. 

a. Can or should it be done? 

b. Some counties are doing it and making it difficult for those who don*L 
Answer: 

(1) Ibepatdi issue is anodierdifiScuU issue and is unreserved fOT many locd 
bealdi departments* There are questions reladiig to the services provided with a 
patch agreement For example, Ixrv can die ]oai mental heahh department staff 
ensure diat die services are provided as stated in die lEP and diat die r^ 
reasonable one? LMH devdopmem of clear ""purchase of servi^^ 
consistem monitoring of those contracts shouM ensure dukt sendees are pr^ 
stated in die lEP* 

DMH requires that ""patdi*" costs are for mental heaUh treatment DMH approves die 
negotiated rate and die net negotiated amoum comracts. This issue wiU contm 
be dealt widi in future rate setting discussions* 

(2) COurities must meet die needs of tt)e pupils in dieir communities pursuant to d^ 
lEPs* It may be necessary for some counties to purchase additional services because 
dieir county has limited resources* 

16. Timely provision of services: Must services be provided within 15 days c^er lEP? 

Ihe federal law requires die implementation of die lEP as soon as possible. There can be 
delays for extenuating circumstances* but generally 15 days delay is usually die extent 
dutt is acceptable. 



The lEP includes the titatment goals and objectives for tbe pupiL The lEP must state 
how frequently that sendee wiU be piovidedt what the service is» and >^ the outcomes 
ait to be. 

Tbe frequency section of the lEP should state when that titatmem ^ 

Ihe lEP team is lesponsilde to know ibt starting date for services so diat at the time die 
patem signs die lEPt dieie is m) misunderstanding as to die stait^ 
or die frequency and duration of die various services lobe provided 

17. Supervision'-fnoniwring qf facilities. 

What is local mental healdi's oUigadon— ri^ to do so vis-a-vis licensing? 

Answer: Mental healdi has an obligadon to ensue diat duld^ 
dua are licensed aiid in good stax^ Mental beddi has 110 
monitor fKilides legatc&ig licensing DSS. 1^ 
case manager to a pupil pliced in a ficiOty is ID see d^ 
outt assess die success of die titatmett bdng pfovidedt and mate p 
coodmiadoa of diat iitatmett or diange in diat treatinett in 01^ 
needs* Mental beddi^s itqxxuibility is only dut of assessment, case management, and 
treatment for the papSL Mental heahh staff are also itqxsnsible for iqxming any in- 
stances of (Md abuse pursuam to die Child Abuse Repofting Law, P^no/Codf Section 
11165, et al* and die We^areandlnsOtutions Code Section 307«5. 

18. H(Mf(rften can \^ make face-Uhface visits wiAstiuk 

A/iwer.- The leguladons state dut a c&se mariager must see a pupil at leaA 
duee mondis. b is recommended diat contaa be made once a mondi or moie frequemly. 
Monddy visits widi die pofH may allow case managers to better evaluate die treatment 
that is taldng [dace and diat die pup^ 

progress can be monit(»edwidi regard to reunification widi his/her fronily or amove to a 
less restrictive environment 

19. Issue: Travel reimbursement by school to parents. 

a. What kind of travel is reimbursable? 

b. What frequency of trips should be reimbursed? 

Answer: If an lEP requires tranqxntation for parents to and from the nonpublic school, 
die lEP team will sp^afy die type of transportation to be provided When necessary for 
die parents to transport die pupil to die facility, diey are to be reimbursed pursuant to 
Section 3066(gK4) of die CaUfomia Code qf Regulations. 

20. Issue: Six month lEP pursuant to Section 60110 qf the California Code of Regulations, 
me 2. 

a. Are diey being held? 
Answer: In most cases, yes. 

b. When are diey held, six mondis from last IE? or six momhs from placement date? 
Answer: Within six months of the date of die last EEP meeting. 
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c. Who has responsibility to schedule? 



Answer: Since more of the school sta£F is involved and the schools have f it^uem contacts 
widitiie parent, it is recommended diat the lEP administratcnr schedule die six momh 
meeting at the dose of the lEP team meting before the members of the expand 
team disperse. This should be addressed in the interagency agreement 

21. Wfuu can local mental health do when school districts are uncooperative regarding 
assessment recommendations? 

Answer: Any questions concerning the assessment recommendations should be discussed 
at the meeting that the county mental health staff conducts with die parents and s^ropri- 
ate educational staff PRIOR to die lEP meeting. 

Most problems surface when county mental healdi assesses a pupil and immediately 
recommends out*of-home placement Sudi a recommendation is in vicdation of Govern- 
imni Code Section 263, which states dm Ae expanded lEP team must first ^ 
viliedier the pupil's ... needs can reasonaUy be met duough any combination of 
nonresidentiai services, preventing the need for out-of-home care.*" 

When k district refers die pupfl to county mental healdi to detennine die need for ^ 
cbotheri^ and odier mental healdi services/* this is a rdfenil fb^ 
district's lEP team win aa on county mental heaUh*s recommendations. 

The local interageiicy agreemem between owity mental health and aU of d^ 
widnn the county diould address die referral process protood and die procedures for 
setding disagreements between the two agencies. In die evem of a stalema^^ 
mental health can request assistance from die Department of Education's Special Educa- 
tion Dixision field consultant 

22. Is there anyMng we can do when foster carefacUides will not accept an AB 3632 child 
who is notMedi<:al eligible or who has been determined by the facility to have no or 
poor medical coverage? 

Answer: According to die State Dq>artment of Healdi Services (SDKS), AB 3632 
children must have their Medi-Cal eligbility determined as family members because there 
is no statutory authority to wiivc parental financial re^wnsibility requirements under 
federal Medicaid ndes as long as die parent(s) retain care, custody, and conm 
child 11ierefbre» SED children placed om of home pursuam to an lEP must 
eligibility for Medi*Cal determined under existing stamtory and regulatwy requirements. 

A foster care group home is a nonsecured, privately operated residential home of any 
capacity diat provides services in a group setting to children in need of care a^ 
sion, and \^ch is licensed as a commmti^ care fadfity by the Depaitmem of Soc^ 
Services (DSS). Several fiidlities have expressed die concern of finanda} responsibility 
related to a dnld who is {daced widiin die facility widiout appropriate medical coverage. 
The facilities feel they could be held financially responsible for medical costs incurred 
during an emergency, based on the position dut die chOd has been placed in dieir care 

In order to prevem this situation, several facilities have taken die i^roach of not accept- 
ing any child who does not have the appropriate medical coverage. 

It is suggested diat the appropriate placement agency woric v^di the foster care facility to 
assure the facility that die fiiundal re^xxisibility for die medical costs associated with 
the AB 3632 child placed widi them remains widi die parent($) as long as care* custody, 



and comnfl of the chiM is tetaiiied by tte 

a foster care fiadlity refill there is no statutoiy 

autfiority to require a privatdy operated reside 
not ^)propriate for ttie facility for any reason. 

23. How are SSI paifmm received by a famifycfmAB 3632 c 
home care piacement of the child pursuant to an lEP? 

A^isiver: The payee of a SSI paymem (ttie fami^ 

Social Security Adininistiation(SSA) of the pla(»nent change of the diild Hie SSA*s 
income eligibility standards recognize a prorated portibn of the AB 3632 placement costs 
as additional income to Ae ftmily . 

In receiving this infonnation, the SSA rcdetennines the £unily*s SSI eligitnlity. This 
could have a direct impact on die family's continued SSI eli^lnlity or level of payment 

Also, if the chiU's Medi^Cal digiUIity was cs^ 

could be affixted If die SSI income redetenninatioQ estaUidies th^ 

longer SSI efi^Ude, the SED ddld win hive digibili^ for Medi<^ 

existing statutory and regulatory requiremaits. Tbe positions 

are based on die absence of stamtoiy audiority to waive parental 

and the faa dukt die parent(s) have retained care, custody , and control 0 

24. How do we arrange Ae placement <^AB 3632 children who are eighteen years an^ 
older? 

Answer: We^are and InstiMions Code (WIQ Section 18350 states diat payments shall 
be made only to children placed in privately operated residential facilities licensed in 
accordance with die Coinmunity Care Facilities Act In addition, it 
payments shaU be based on rates estatdished in accordance widi Sections 1^ 11462, 
and 1 1463 and on providers' actual costi 

AB 3632 provides idacement for an SED child pursuant to an EEP up to die child's 
twenty*secood birthday. The Community Care Licensing Bureau licenses bodi children 
and adult residential ftdlities. 

Children's fidlities provide board and care for children to die age of eighteen, widi adult 
facilities ser^ die population of d^iteen and older Licensing regulations allow the 
granting of waiven for children indio have readied the age of ^ 
children's facility or for a child under die age of d^tteen tobe placed in an adult facility. 

Sendees for an SED diild phiced out of home pursuam to an expanded lE^ 
for AB 3632 funding in an adult or children's residential faciliQ^ diat has been licensed in 
accordance widi die Community Care Facilities Acr and has an SDSS* j4)proved board 
and care rate. 
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0-8011-0289-8 Handbook for Physical Education (1986) « 4.50 

0-801 1 0249-9 Handbook for Planning an Effective Foreign Language Program (1985) 3i0 
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0-8011-0825-x Handbook for Teaching Portugucse-Spcaldng Studenu (1989) ^ 4.50 

0-801 1-0250-2 Handbook on California Education for Language Minority Parents— Chinese/English Edidon (1985)t 3.25 

0-801 1-0737-7 Here They Come: Ready or Not— Report of the School Readiness Task Force (Summary) (1988) 2.09 
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(videocasseue and guide) (1988)* 65.00 

0-801 1 -0214-6 School Attendance Improvemenu A Blueprint for Acdon (1983) 2.75 

0-801 1-0189-1 Science Education for the 1980$ (1982) 250 

0-8011-0354-1 Science Framework Addendum (1984) 3.00 

0-8011-0339-8 Science Framework for California Public Schools (1978) 3.00 

0-8011-0665-6 Science Model Curriculum Guide, K— 8 (1987) 3.25 

0-8011-0668-0 Science Safety Handbook for California High Schools (1987) 8.75 

0-801 1-0803-9 Secondary Textbook Review: Biology and Life Science (1989) 10.75 

0-8011-0738-5 Secondary Textbook Review: English (1988) -9.25 

0-8011-0677-x Secondary Textbook Review: General Mathematics (1987) 650 

0-801 1-078 1 -4 Selected Financial and ReUtcd Dau for California PubUc Schools (1988) 3.00 

0-801 1-0752-O Space to Grow: Creating a Child Care Environment for Infants and Toddlers 

(videocassette and guide) (1988)* 65.00 

0-801 1-0855-1 Strengthening the Aru in California Schools: A Design for the Funire (1990) 4.75 

0-8011 -031 8-5 Students' Rights and Responsibilities Handbook (1986) 2.75 

0-8011-0234-C Studies on Immersion Education: A Collection for VS. Educators (1984) 5.00 

0-8011-0682-6 Suicide Prevention Program for California Public Schools (1987) 8.00 

0-801 1-0778-4 Survey of Academic Skills, Grade 12: Radonale and Content for English-Language Arts (1989) 250 

0-801 1-0785-7 Survey of Academic SidUs. Grade 8: Rationale and Content for Mathematics (1989) 2i0 

0-8011-0808-x Survey of Academic Skills, Grade 12: Rationale and Content for Mathematics (1989) 2i0 

0-801 1-0739-3 Survey of Academic Skills, Grade 8: Rationale and Content for Science (1988) 250 

0-8011 -0827^ Technical Assistance Manual for the California Model School Accountability Report Card (1989) 3.75 

0-8011-0846-2 Toward a State of Estean (1990) 4.00 

0-801 1-0192-1 Trash Monster Environmental Education Kit (for grade six) 23.00 

0-801 1-0758-x Visions for Infant/Toddler Care: Guidelines for Profesrional Caregivers (1988) 550 

0.8011-0805-5 Visual and Performing Artt Framework for California Public Sdiooh (1989) 6.00 

0-801 1-0194 8 Wizard of Waste Ew/ironmenul Education Kit (for grade three) ..20.00 

0-8011-0670-2 Work Experience Education InsDructional Guide (1987) 1250 

0-8011-0832-2 Writing Achievement of California Eighth Graders: Year Two (1989) 4.00 

0-8012-0686-9 Year-round Education: Year-round Opportunities — ^A Study of Yctr-round Education in California (1987) . — 5.00 

0-8011-0270-7 Young and Old Together A Resource Directory of Intcrgcncrauonil Resources (1986) 3.00 
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